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DISCUSSION:  The Director, Texas Service Center (director), denied the employment-based
mimigrant visa petition. The petitioner appealed the decision to the Admmustrative Appeals Olhice
(AAQ). The appcal will be dismissed.

The petitioner describes itself as a carrier service. It seeks to permanently empioy the beneficiary in the
United States as a senior systems analyst. The petitioner requests classification of the beneficiary as a
professional or skilled worker pursuant to section 203(b)(3)XA) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 133(b)(3)(A).

The peution is accompanied by a Form ETA 750, Application tor Alicn Employment Certuification
(labor certification). certified by the U.S. Department of Labor (DOL).  The priority date of the
petition, which 18 the date the DOL accepted the labor certification tor processing. 18 April 1.
2003, See 8 C.F.R. § 204.5(d).

The director’s decision denying the petition concludes that the beneficiury did not possess a U.S.
bachelor's degree or forcign equivalent as required by the terms of the labor ceruficanion. On May
21,2012, the AAO sent a Request for Evidence (RFE) to the petitioner concerning this issue.'

The record shows that the appeal 1s properly filed and tmely and makes a specitic allegation of error
m law or fact. The procedural mstory in this case is documented by the record and incorporated into
the decision. Further claboration of the procedural history will be made only as necessary.

The AAQO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence m the record, including new cvidence properly
submitted upon appeal.”

At the outset, it 18 important to discuss the respective roles of the DOL and U.S. Citizenship and
Immigration Services (USCIS) in the employment-based immigrant visa process. As noted above, the
fabor certification in this matter 1s certitied by the DOL.. The DOL.’s role in this process 1s sct forth at
section 212(0)(5)(A)XG) of the Act, which provides:

Any alien who secks to enter the United States for the purpose of performing skilled or
unskilled labor is madmissible, unless the Secretary ol Labor has determined and
certiticd to the Secretary of State and the Attorney General that-

The RFE also requested documentation to demonstrate the petitioner’s ability to pay the proftered

wage onward. The evidence submitted in response to the RFE documents the petitioner’s ability to
pay the profiered wage trom 2003 to 2011. This issue will not be discussed further in this decision.
" The submission of additional cvidence on appeal 1s allowed by the instructions to the Form [-290B,
which arc incorporated mto the regulations by 8 C.F.R.§ 103.2¢() D). The record i the instant case
provides no rcason to preclude consideration of any of the documents newly submitled on appeal.
See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).



[t18 signiticant that none of the above inquiries assigned to the DOL, or the regulations implementing
these duties under 20 C.F.R. § 636, involve a determination as to whether the position and the alien are
gualified for a specific immigrant classification. This fact has not gone unnoticed by federal circuit

COUrts:

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983). Relying in part on Madany. 696 F.2d

(1) there are not sufficient workers who are able, willing, quahfied  (or equally
qualiticd i the case of an alien described in clause (ii)) and available at the time
of application for a visa and admission to the United States and at the place
where the ahien s 10 perform such skilled or unskilled labor, and

(II) the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

There ts no doubt that the authority to make preference classification decisions rests
with INS.  The language of section 204 cannot be read otherwise. See Castaneda-
Gonzale: v, INS. 564 F.2d 417, 429(D.C. Cir. 1977).  In turn, DOL has the authority
to make the two determinations listed in section 212¢a)(14)." [d. at 423. The
necessary result of these two grants of authority is that section 212(a)(14)
determinations  are not subject to review by INS absent iraud or willful
misreprescentation, but all matters relating to preference classification eligibility not
expressly delegated to DOL remain within INS™ authority.

Given the language of the Act, the totality of the legislative history, and the agencies’
own mterpretations ot their duties under the Act, we must conclude that Congress did
not intend DOL to have primary authority to make any determinations other than the
two stated 10 section 212(a)(14). It DOL is o analyze alien qualifications. it is for
the purpose of “matching™ them with thosc of corresponding United States workers so
that it will then be “in a position to meet the requirement of the law,” namely the
section 21 2(ai 14) determinations.

at 1008, the Ninth Circuit stated:

[1]t appcars that the DOL 1s responsible only for determining the availability of
suttable American workers for a job and the impact of alien employment upon the
domestic fabor market. It does not appear that the DOL’s role extends to determining
i the alien is qualibied for the job for which he seeks sixth preference status. That
determinatuon appears to be delegated to the INS under section 204(b). 8 U.S.C.

—

Y Based on revisions to the Act, the current citation 1s section 212(aX3)(A).
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$ 1154(b). as one of the determinations incident to the INS’s decision whether the
alhien 1s entitled to sixth preference status.

K.RK. Irvine. Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus brief
from the DOL. that stated the tollowing:

The labor certification made by the Secretary of Labor . . . pursuant to section
212(a)(14) of the [Act]| 1s binding as to the findings of whether there are able, willing,
qualilicd, and available Umted States workers for the job offered to the alien, and
whether employment of the alien under the terms sct by the employer would
adversely affect the wages und working conditions ot sumilarly employed United
States workers.  The labar certification in no way tndicates that the alien offered the
certified job opportunity iy qualified (or not qualified) to perform the ditties of that
job.

(Emphasis added.) fd. at 1009. The Ninth Circuit, citing K.K K. Irvine. Inc.. 699 F.2d at 1006, revisited
this 1ssue. stating:

The Department of Labor (DOL) must certify that insufficient domestic workers are
available to perform the job and that the alien’s performance of the job will not
adversely affect the wages and working conditions of similarly emploved domestic
workers. fd. § 212(a)(14), 8 U.S.C. § 1182(a)(14). The INS then makes its own
determination of the alien’s cntitlement to sixth preference status. [fd. § 204(b).
8U.S.C. & 1154(b).  See generally KR K. [rvine. Inc. v. Landon, 699 F.2d 1006,
1008 9th Cir. 1983).

The INS, therefore, may make a de novo determination of whether the alien 1s 1 fact
qualified to fill the certified job offer.

Fongatapu Woodcraft Hawair, Lid. v, Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984).

Therefore, it is the DOL’s responsibility 1o determine whether there are qualiticd U.S. workers
avatlable to pertorm the ollered position, and whether the employment ot the beneficiary will
adversely attect simudarty employed U.S. workers. 1t 15 the responsibility ot USCIS to determine if
the beneficiary qualities for the offercd position, and whether the offered position and bencticiary
are cligible for the requested employment-based immigrant visa classification.

In the mstant case. the petitioner requests classification of the beneficiary as a professional or skilled
worker pursuant 1o section 203(b)(3)(A) of the Act, 8§ US.C. § 1 I.’i?)(li))(3)(fﬂ\).“1 The AAO will lirst
consider whether the petition may be approved in the professional classification.

* Employment-based immigrant visa petitions are filed on Form [-140, Immigrant Petition for Alien
Worker. The petitioner indicates the requested classification by checking a box on the Form [-140.
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Section 203(b)3)AXii) of the Act. 8 U.S.C. § 1153(b)3)(AXii), grants prelercnce classification 1o
qualificd immigrants who hold baccalaureate degrees and are members of the professions. See also 8
C.F.R.§204.5(1)2).

The regulation at 8 C.F.R. § 204.5(1)(3)(11XC) states, 1n part:

[f the petition is for a professional, the petution must be accompanied by evidence
that the alien holds a United States baccalaureate degree or a foreign equivalent
degree and by cvidence that the alien 1s a member of the professions. Evidence of a
baccalaureate degree shall be in the form of an official college or university record
showing the date the baccalaureate degree was awarded and the area of

concentration of study.

Section 101(a)(32) of the Act defines the term “profession” to include, but is not limited to, “architects,
engineers. lawyers, physicians, surgeons, and teachers in elementary or secondary schools, colleges.
academies. or seminarics.” It the oftered position 18 not statutority defmed as a profession. “the
petitioner must submit ¢vidence showing that the minimum of a baccalaureate degree 1s required for
cntry into the occupation.” 8 C.F.R. § 204.5(H(3)(1)(C).

[n addition, the job olfer portion of the labor certification underlying a petition for a professional “must
demonstrate that the job requires the minimum of a baccalaurcate degree.” 8 C.F.R. § 204.5(1)(3)(1)

The beneficiary must also meet all of the requirements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1). (12). See Matter of Wing's
Tea House, 16 &N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matier of Katighak. 14 1&N
Dec. 45,49 (Reg. Comm. 1971).

Theretore, a petition tor a professional must establish that the occupation of the offered position 1s listed
as a profession at section 101(a)}32) ol the Act or requires a bachelor’s degree as a minimum for cntry:
the benetficiary possesses a U.S. bachelor’'s degree or foreign equivalent degree tfrom a college or
university; the job offer portion of the labor certification requires at least a bachelor’s degrec or foreign
cquivalent degree: and the benetficiary mects all of the requirements of the labor certification.

The Form 1-140 version in ellect when this petiion was filed did not have separate boxes for the
professional and skilied worker classifications. In the instant case, the petitioner selected Part 2. Box
¢ ol Form 1-140 for a prolessional or skilled worker. The petitioner did not specity elsewhere mn the
rccord ol proceeding prior to appeal whether the petition should be considered under the skilled
worker or professional classification.  After reviewing the minimum requirements of the offered
position set forth on the labor certification and the standard requirements of the occupational
classification assigned to the offered position by the DOL, the AAO will consider the petition under
both the professional and skilled worker categories.



[t is noted that the regulatton at 8§ C.F.R. § 204.5(1)(3)(11)(C) uses a singular description of the degree
required for classification as a professional. In 1991, when the tinal rule tor 8 C.F.R.§ 204.5 was
nublished in the Federal Register, the Immigration and Naturalization Service (now USCIS or the
Service), responded to criticism that the regulation required an alien to have a bachelor’s degree as
minimum and that the regulation did not allow for the substitution of experience for education.
After reviewing section 121 of the Immigration Act of 1990, Pub. L. 101-649 (1990). and the Jont
Explanatory Statement of the Committee of Conference, the Service specifically noted that both the
Act and the legislative history indicate that an alien must have at least a bachelor’s degree: “|Bloth
the Act and its legislative history make clear that, in order to qualily as a protessional under the third
classification or to have expericnce cquating to an advanced degrec under the second. an alien st
heve at feast a bachelor's degree.” 56 Fed. Reg. 60897, 60000 (November 29, 1991) (emphasis
added).

[t is significant that both section 203(b)(3)(A)(11) of the Act and the relevant regulations use the word
“degree” in relation o professionals. A statute should be construed under the assumption that
Congress intended it to have purpose and meaningful effect. Mountain States Tel. & Tel. v. Pueblo
of Santa Ana, 472 U.S. 237. 249 (1985): Sutton v. United States, 819 F.2d. 1289, 1295 (5th Cir.
1987). It can be presumed that Congress’ requirement of a single “degree” for members of the
professions 1s deliberate.

The regulation also requires the submission of “an official college or university record showmg the
date the baccalaurcate degree was awarded and the area of concentration ol study.” & C.F.R.
§ 204 5(1)3)11)C) (emphasis added). In another context. Congress has broadly referenced *“‘the
possession of a degree, diploma, certiticate, or similar award from a college. university, school, or
other institution of learning.”™  Section 203(bY2XC) of the Act (relating to aliens ol exceptional
ability). However. for the professional category, it is clear that the degree must be from a college or
UnIversity.

In Snapnames.com. Inc. v. Michael Chertoff, 2006 WL 3491005 (D. Or. Nov. 30. 2006), the court
held that, in professional and advanced degree professional cases, where the bencticlary is statutorily
required 1o hold a baccalaureate degree, USCIS properly cancluded that a single toreign degree or i
equivalent 1s required. See¢ also Maramyjava v. USCIS. Civ. Act No. 06-2158 (D.D.C. Mar. 26, 200%)
(for professional classification, USCIS regulations require the beneficiary to possess a single four-year
U.S. bachelor’s degree or foreign cquivalent degree).

Thus, the plain meaning of the Act and the regulations is that the beneficiary of a petition for a
professional must possess a degrce from a college or university that 1s at least a U.S. baccalaureate
degrec or a forcign equivalent degree.

n the instant case. the labor certification siates that the beneficiary possesses a Bachelor of Commerce
trom Bharathiyar University. India. completed in 1988 and o Certificate in ERP-Oracie Applications
trom Data Software Rescarch Co. International, India in 1998.
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The record comtains a copy of the bencticiary’s Bachelor of Commerce diploma and transcripts frony
Bharathiyar University, India, 1ssued in 1988, In responsc to the AAO’s Request for Evidence. the
pettioner also submitted the benehoary’s  Associate membership certificate for the Institute of
Chartered Accountants of India. The record also contams the following Certificates:

- Certiticate ol Achievement tor completing the course on Oracle Payables, June 11, 1998 to
June 15, 199&:

- Certificate of Achievement for completing the course on Oracle Receivables, June 16, 1998
to June 19. [998;

- Certificate of Achievement for completing the coursc on Oracle Assets, June 20. 1998 to
June 24, 1998:

- Certificate of Achtevement for completing the course on Oracle General Ledger, June 25,
1998 10 Junc 28, 1998:

- Certificate of Achievement for completing the course on System Administration &
Appiicaton Object Library, July 26, 1999 1o July 31, 1999:

- Certificate of Parucipatton tor the class on ORACLE 8 with Dev.2000-Diploma in RDBMS.
July 1999,

The record also contains several evaluations of the beneficiary’s credentials {rom || EGEGN o

Career Consulting Internationai on July 14, 2007, for Marquess Educational
Consultants Ltd on July 14, 2007, and of turopean-American University” on July

16, 2007 that atl conclude that the beneficiary’s Bachelor of Commerce degree from Bharathiar
University is cquivalent to a Bachelor of Science with a concentration in Computer Science from a

T dicates he has a Doctor of Divinity but does not indicate the school where he obtained
this degree. In response to the AAO s RFE. Dr.-la[ed that he holds a Doctor of Education n
Postsecondary Education {rom the Universidad Internacional, Panama and a Ph.D. in Humanities
from the Universidad Empresarial de Costa Rica. The website for Universidad Internacional
indicates that no Education post-graduate Programs are available. se¢
http://www.anternationaluniversity.edu/postgrados.htm (accessed July 13, 2012). and the website for
Umversidad Empresarial states that credit may be awarded through means other than classroom
study. See hup/Awwwoanem . edu.pl/credit.html (accessed July 13, 2012).

Furthermore, the petitioner submitted a letter from Professor
B (¢ European-Amecerican University. stating that Dr. has the power to grant
credit based on experience for incoming students up to 60% of the degree reguircment.

" Dr. IEEEE indicates he has a canonical diploma of Sacra: Theologiz Professor. cquivalent to
Doctorate of Divinity, from St. David’s Oecumenical [nstitute of Divinity. The only reference (o
this wstitution we were able to locate on the Internet 1s a reference to its founding in 1985 on the
website hitp://www.liberalcatholics.org/education.htmi. The same website has a section dedicated to
the European-American University.

According to this “university's™ website, www.thedegree.org/apel.html (accessed April 18, 2012).
it awards degrees based on experience.
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U.S. accredited institution of higher learning.  In conjunction with a previously filed Form 1-140. the
pctitioner submitted an evaluation (rom Pai-chun Ma of the Zicklin School of Business at The City
University of New York, which stated that the beneficiary’s Bachelor of Commerce degree and
passage of the final exam for the Institute of Chartered Accountants of India 1s equivalent to a
“Bachelor-level Degree in Accounting™ from a U.S. institution.

Dr. I does not examine the beneliciary’s specific coursework. but instead states generally that
the beneficiary completed general and specialized studies leading to his degree.  Dr. ||| N
concludes that academic mstruction n India “is more intense than in the United States™ and
concludes that the “contact hours™ of the beneficiary are equivalent to 120 semester credit hours at a
U.S. mstiution,

The fundamental argument of Drs. | || 2nd Danzig’s evaluations is that a three-year
bachelor's degree from India 1s equivalent to a 120 credit hour U.S. bachelor's degree, because an

Indian three-year degree requires the same number of classroom hours {or "contact hours”) as a U.S.
bachelor's degree. The evaluations claim that a student must attend at least 15 S0-minute classroom
hours o earn onc semester credit hour under the U.S. system.  Since U.S. bachelor's degree
programs require 120 credit hours for graduation, the evaluations conclude that a program of study
with 1800 classroom hours 1s cquivalent to a U.S. bachelor's degree. Theyv conclude that since
three-year bachelor's degree from India requires over 1800 classroom hours, the beneficiary’s degree
1s equivalent to a U.S. bachelor's degree.

‘The evaluations basc this equivalency formula on the claim that the U.S. semester credit hour is a
variant of the "Carnegie Unit." Ultimately, the record contains no evidence that the Carnegie Unit is
a uscful way to evaluate Indian degrees.” The petitioner has not demonstrated that the use of this
system produces consistent results. as would be expected of a workable system.”

" The Carnegie Unit was adopted by the Carnegie Foundation for the Advancement of Teaching in
the carly 1900s as a measure of the amount of classroom time that a high school student studied a
subject. For example, 120 hours of classroom time was determined to be equal to one "unit” of high
school credit. and 14 “units” were deemed to constitute the minimum amount of classroom time
cquivalent to four ycars ol high school. This unit system was adopted at a time when high schools
lacked uniformity in the courses they taught and the number of hours students spent in class. The
Carncgic Unit does not apply to higher education. See http://www . carnegiefoundation.org/about-
us/about-carnegie (accessed April 18, 2012).

’ The petitioner also submitted a copy of the “Protecting Academic Freedom in Higher Education
Act. a hill that passed i the U.S. House of Representatives. but has not heen passed by the ULS.
Senate. Counsel notes that a provision of this proposed law sceks to use the Carnegie Unit as a basis
tor U.S. institutions of higher education tn determining the number of credits taken by a student for
scholarship purposes.  As this law has not been enacted. it is unclear as to how such a proposal
would modify the evaluation or use of Carncgie Units in higher education.
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The record fails to provide peer-reviewed material contirming that assigning credits by lecture hour
1s applicable to the Indian tertiary education system.  For example, ol the ratio of classroom and
outside study in the Indian system is ditterent than the U.S. system, which presumes two hours of

individual study time for each classroom hour, applying the U.S. credit system to Indian classroom
hours would be meaningless. ﬂ The University of Texas at Austin, “Assigning
Undergraduate Transfer Credit: It's Only an Arithmetical Excrcise”™ at 12, available at
http://handouts .aacrao.org/amO7/fimished/FO345p_M_Donahue.pdf, accessed Apni 18, 2012 and
incorporated into the record of proceedings, provides that the Indian system 15 not based on credits.
but 1s ¢xam based. [fd. at 11. Thus, transfer credits from India are derived trom the number ol
cexams.  [dooac 12, Specifically. this pubhcation states that, in India, six ¢xams at year's end
multiplicd by five cquals 30 hours. fd.

Finally. Dl'-qrelics on a UNESCO document. The relevant language rclates to “recognition”™ of
qualifications awarded in higher education. Paragraph 1(e) defines recognition as follows:

‘Recognttion™ ol a foreign qualitication in higher education means 1ts acceptance by
the competent authorities of the State concerned (whether they be governmental or
nongovernmental) as entitling 1ts holder to be considered under the samc conditions
as those holding a comparable quahfication awarded in that State and deemed
comparable, for the purposes of access to or further pursuit of higher education
studies, participation in rescarch, the practice of a profession, if this does not require
the passing of examinations or further special preparation, or all the foregoing.
according to the scope of the recognition.

The UNESCO recommendation relates to admission to graduate school and traming programs and
cligibility to pructice 1t a prolession. Nowhere does 11 suggest that a three-year degree must be
deemed equivalent to a four-yecar degree for purposes of qualifying for inclusion in a class of
mdividuals delmed by statute and regulation as cligible for immigration benefits.  More
stgnificantly, the reccommendation does not define “comparable qualification.”

USCIS may. in s discretton, use as advisory opinions statements submitted as ¢cxpert testimony,
See Matter of Caron Internationad, 19 &N Dec. 791, 795 (Commr. 1988). Howcever, USCIS (s
ulimately responsible for making the final determmnation regarding an alien’s chgbility for the
benefit sought. fd. The submission of letters from experts supporting the petition 1s not presumptive
evidence of ehigibhility. USCIS may evaluate the content of the letters as to whether they support the
alien’s eligibility. See id. USCIS may give less weight to an opinion that is not corroborated, in
accord with other information or is tn any way questionable. Id. at 795, See also Matter of Soffici.
22 1&N Dec. 158, 165 (Commur. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dcc.
190 (Reg. Commr. 1972)); Matter of D-R-, 25 1&N Dec. 445 (BIA 201 1)(expert witness testimony
may be given different weight depending on the extent ol the expert’s qualifications or the relevance.
rcliability, and probative value of the testimony),
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The AAO reviewed the Electronic Database for Global Education (EDGE) created by the American
Association of Collegiate Registrars and  Admissions Ofticers (AACRAQ).  According to 1ts
website, AACRAQO s "a nonprofit, voluntary, professional association of more than 11,000 higher
cducation admissions and registration professionals who represent more than 2.600 institutions and
agencies  in the Umited States and m over 40 countries around the world.™ See
http://www.aacrao.org/About-AACRAOQO.aspx. Its mission “is to serve and advance higher education
by providing leadership in academic and enroilment services.” /d. EDGE is *a web-based resource
for the evaluation of foretgn educational credentials.” See http://edge.aacrao.org/info.php. Authors
for EDGE are not merely cxpressing their personal opinions, Rather. they must work with 4
publication consultant and a Council Liaison with AACRAQs National Council on the Evaluation
of Foreign Educational Credentials.' If placement recommendations are included. the Council
Liaison works with the author to give feedback and the publication is subject o final review by the
cntire Council. fd. USCIS considers EDGE to be a reliable. pecr-reviewed source of information
aboul foreign credentials equivalencies. '

According to EDGE, associate membership in the Institute of Chartered Accountants of India 1s
equivalent to a U.S. Bachelor’s degree (in accounting). The beneficiary has thus been shown to have
the equivalent of a U.S. bachelor’s degree m accounting. However, the Jabor certification requires
U.S. bachelor’s degree in Computer Science and not in Accounting or Business,

In response to the AAO’s Request tor Evidence (RFE), the petitioner submitted a second evaluation
dated June 27, 2012 from ||} hich again concludes that the bencficiary holds the
equivalent of a Bachcelor of Science degree from a U.S. institution.  Although Mx.-:lassil'icx
this second cvaluation as a “Coursc-by-Course Evaluation Report,” the evaluation does not discuss
the classes taken by the beneticiary or any other information spectlic to the benetictary. Instead. the
report again states that an Indian three-year bachelor degree 1s cquivalent to a four-year U.S.
bachelor’s degree. Ms. -:spccifically citcs Mr. - evaluation and the evidence cited

Vo See An Author's Guide 10 C reating AACRAQO International Publications available at

http://'www.aacrao.org/Libraries/Publications_Documents/GUIDE_TO _CREATING INTERNATIO
NAL PUBLICATIONS 1 .sflbh.ashx.

In Confluence Inrern., Inc. v. Holder, 2000 WL 825793 (D.Minn. Muarch 27, 2009), the coun
determined that the AAQ provided a rational explanation for its reliance on information provided by
AACRAO to support its decision.  In Tisco Group, Inc. v. Napolitano. 2010 WL 3464314
(E.D.Mich. August 30, 2010), the court found that USCIS had properly weighed the evaluations
submitted and the information obtained from EDGE to conclude that the alien’s three-year foreign
“baccalaurcate™ and foreign “Master’s™ degree were only comparable to a U.S. bachelor’s degree.
In Sunshine Rehab Services, Ine. 2010 WL 3325442 (E.D Mich. August 20, 2010), the court upheld
a USCIS determination that the alien’s three-year bachelor’s degree wus nol a toreign equivalent
degree to a U.S. bachelor's degree. Specifically, the court concluded that USCIS was entitled 1o
prefer the information in EDGE and did not abuse its discretion in reaching s conclusion. The
court also noted that the labor certilication itself required a degree and did not allow for the
combination of education and experience.



thercin, and discussed above. The evaluation further states that some foreign three-year degrees are
accepted as equivalent to a U.S. bachelor's degree; that some U.S. graduate programs accept
applicants with three-year bachelor's degrees; and that the Indian three-year degrec has as many
classroom hours as a U.S. four-year bachelor's degree. The Danzig cvaluation does not address the
findings ol EDGE or explain why the conclusions of EDGE differ from her evaluation. It 15 unclear
how Ms. I concludes that the bencficiary's field of study 15 i Computer Science, when the
beneticiary completed far more courses and credits in Economics and Business and tew courses i
Computer Science. Finally, these materials do not examine whether those few U.S. institutions that
may accept a three-year degree in a different tield of study tor graduatc admission may do so on the
condition that the holder of a three-year degree complete extra credits related to the ficld of study.

After reviewing all of the cvidence in the record, the petitioner has failed to establish that the
beneticiary qualifies as a professional under this labor certification because he does not hold a U.S.
baccalaureate degree or a foreign equivalent degree in Computer Science. Therefore, the beneticiary
does not qualify for classification as a professional under section 203(b)}{(3)(A)Xi1) of the Act.

In response to the AAQO’s RFE, counsel acknowledged *that there are inconsistencies in the
cvaluation’s conclusions as to the beneficiary’s Bachelor of Commerce degree and acknowledges
that EDGE does not suggest that Association Membership 1s equivalent to a U.S. Bachelor of
Science degree in Computer Science as opposed to Accounting.” Counsel then states that the
benctficiary should have been considered as a skilled worker and not under the professional category.

The AAO will also consider whether the petition may be approved in the skilled worker
classification.  Section 203(b)(3)(A)(1) of the Act provides for the granting of preference
classitication to quahtied immigrants who are capable of pertorming skilled labor (rcquiring at lcast
(wo years training or expericnee), not of a temporary nature, for which qualified workers arc not
available in the United States. See also 8 C.F.R. § 204.5(1)(2).

The regulation at 8 C.FR.§ 204.5(D)(3 )11} B) states:

It the petition i1s for a skilled worker, the petition must be accompanied by evidence
that the alien meets the educational, training or experience, and any other
requirements of the {labor certification|. The minimum requirements for this
classification are at least two years of training or experience.

The determination of whether a petition may be approved for a skilled worker is based on the
requirements of the job offered as set forth on the labor certification. See 8 C.F.R. § 204.5(1%4). The
labor certification must require at least two years of training and/or expericnce. Relevant post-
secondary education may be considered as training. See 8 C.F.R. § 204.5(1)(2).

Accordingly, a petition for a skilled worker must establish that the job offer portion of the labor
certification requires at least two years of training and/or experience, and that the beneficiary meets all
of the requirecments ol the offered position set forth on the labor certification.
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In evaluating the job offer portion of the labor certification to determine the required qualifications
for the position, USCIS may not 1gnore a term of the labor certification, nor may it impose additional
requirecments.  See Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm.
1986). Sce also Madanyv, 696 F.2d at 1008; K.R. K. Irvine, Inc.. 699 F.2d at 1006, Stewart Infra-Red
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certitication are not otherwise unambiguously prescribed, e.g..
by rcgulation, USCIS must examine “the language of the labor certification job requirements™ n
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
Madany, 696 F.2d at 1015. The only raucenal manner by which USCIS can be expected to interpret
the meaning of terms uscd to describe the requirements of a job i a labor certification is (o
“examine the certified job offer exactlv as 1t is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 395 F. Supp. 829, 833 (D.D.C. 1984) (emphasis added). USCIS's
interpretation of the job’s requirements, as stated on the labor certification must mvolve “reading
and applving the plain language of the [labor certification].” /fd. at 834 (emphasis added). USCIS
cannot and should not rcasonably be expected 10 look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engincering of the labor certification.

In the instant case. the labor certification states that the offered position has the following minimum
requirements:

EDUCATION

Grade School: [blank|

High School: |blank]

College: 4 years

College Degree Required: BS or equivalent experience

Mayor Field of Study: Computer Science

TRAINING: None Required.

EXPERIENCE: Three (3) years in the job offered or in the related occupation of Systems Analysi
OTHER SPECIAL REQUIREMENTS: thorough understanding of basic financial practices and
functional and technical experience using the following Oracle Applications: A/R. A/P, PO, G/L,
F/A, and INV; 2-3 yrs. Ex|. w/Oraclc Applications v 11.0.3 or higher; implementation in one of the
foltowing Oracle Application Modules: A/R or G/L; 2-3 yrs experience in leading an Oracle
implementation: Oracle multi-org experience; 2-3 years of experience in the following (sql. PL/SQL..
Oracle Forms 4.5 or higher. Oracle Reports 2.5 or higher, SQL*LOADER and Oracle 7 or higher).
2-3 yrs. BExp. Ina UNIX environment.

As 1s discussed above, the beneficiary possesses the equivalent of a Bachclor of Science degree in
Accounting or Business.  As a result, to quality for the position per the terms of the labor
certification, the petitioner would need to demonstrate that the beneficiary had “equivalent | work]|
experience,” e.g. work expericnce equating to a Bachelor of Science in Computer Science degree.
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The DOL has provided the following field guidance: *When an equivalent degree or alternative work
experience 1s acceptable, the employer must specifically state on the [labor certification| as well as
throughout all phases of recruitment exactly what will be considered equivalent or alternative mn order to
qualify for the job.” Se¢ Memo. from Anna C. Hall, Acting Regl. Adminstr., U.S. Dep’t. of Labor’s
Empl. & Tramimg Administraton. to SESA and JTPA Adminstrs., US. Dep’t. of Labor’'s Empl. &
Training Admimistration, Interpretation of “Equivalent Degree.” 2 (June 13, 1994). The DOL’s
certification of job requirements stating that “a certain amount and kind ol experience is the equivalent
of a college degree does mn no way bind [USCIS| to accept the employer’s definition.” See Lir. From
Certifying Officer, U.S. Dept. of Labor’s Empl. & Training Administration, to ||

'q.,_(Mumh 9, 1993). To our knowledge, these tield guidance

memoranda have not been rescinded.

We note the decision in Snapnames.com, Inc. v. Michael Chertoff, 2006 WL 3491005 (D. Or. Nov.
30, 2006). In that case, the labor certitication specified an educational requirement of four years of
college and a “B.S. or foreign cquivalent.” The district court determined that “B.S. or foreign
cquivalent” relates solely to the alien’s educational background, precluding consideration of the
alien’s combined education and work experience. Snapnames.com, Inc. at *11-13. Additionally, the
court determined that the word “equivalent” in the employer’s educational requirements was
ambiguous and that in the context of skilled worker petitions {(where there s no statutory educational
requirement), deference must be given to the employer’s intent. Snapnames.com, Inc. at *14." In
addinon. the court in Srapnames.com, Inc. recognized that even though the labor certification may be
prepared with the alien in mind, USCIS has an independent role in determining whether the alien meets
the labor certification requircments. fd. at *7. Thus, the court concluded that where the plain Janguage
of those requirements does not support the petitioner’s asserted intent, USCIS “does not err i applying
the requirements as written.” Id.  See also Maramjava v. USCIS, Civ. Act No. 06-2158 (D.D.C. Mar.
26, 2008) (upholding USCIS mterpretation that the term “bachelor’s or cquivalent” on the labor
certitication necessitated a single four-year degree).

The AAO RFE permitted the petitioner to submit any evidence that it intended the labor certification to
allow an alternative to a U.S. bachelor’s degrece or a single foreign equivalent degree, as that intent was
explicitly and specifically expressed during the labor certification process to the DOL. and-to potentially

" In Grace Korean United Methodist Church v. Michael Chertoff, 437 F. Supp. 2d 1174 (D. Or.
2003), the court concluded that USCIS “does not have the authority or expertise to impose its
straimed definition of “B.A. or equivalent’ on that term as set forth in the labor certification.”
However, the court in Grace Korean makes no attempt to distinguish its holding from the federal
circuit court decisions cited above. Instead, as legal support for its determination, the court cites to
Tovar v. U.S. Postal Service, 3 B.3d 1271, 1276 (9th Cir. 1993)(the U.S. Postal Service has no
cxpertise or special competence in immigration matters). fd. at 1179, Tovar is easily distinguishable
trom the present matter since USCIS, through the authority delegated by the Scerctary of Homeland
Security. 1s charged by statute with the enforcement of the United States immigration laws. See
section [03(a) of the Act.
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quaiitied U.S. workers."’ Specifically, the AAO requested that the petitioner provide a copy of the
signed recruitment repont required by 20 C.F.R. § 656, together with copies of the prevatling wage
determunation. all recruitment conducted for the position, the posted notice of the filing of the labor
certification, and all resumes reccived in response to the recruitment efforts.

[n response to the RFE, the petitioner submitted job advertisements {rom its website, Transport Topics,
and the Dayton Daily News stating that a “BS in Computer Science or equivalent” was required. The
petitioner also submitted the recruitment report and resumes for the three applicants who asked to be
considered for the position; two of the applicants hold a Bachelor’s degree in a related ftield, the third
did not indicate that he held any higher cducation. The recruitment report states that the three applicants
were not qualified for the position as they did not have the special requirements set forth on the labor
certification.

The terms of the labor certification seems to allow experience to establish the equivalent of a U.S.
baccalaureate degree in excess of the three years of experience required for the position. Nether the
labor certification nor any of the submitted recruitment documents explain how much or what type of
experience would be equivalent to a U.S. bachelor’s degree in Computer Science. None of the
evaluations submitted and discussed above, evaluate the beneficiary’s experience as relates to an
educational degree. Instead. the evaluations specifically confine themselves to the beneficiary’s
cducation.

On appeal, the petitioner submitted a letter from || of the University of Cincinnati stating
that the bencfticiary’s bachelor’s degree from Bharathiar University. training certificates, and more than
seven years of experience in the {ield would qualify him for admission to the Master of Engincering
Program in Computer Science and that the beneticiary would not need to complete any addnional
coursework to be eligible for admission.  Although Mr. - states that the beneficiary “*has, and n
some areas far exceeds, the knowledge and experience of a bachelor’s degree student,” he does not
conclude that the beneficiary holds the equivalent of a U.S. bachelor’s degree in Computer Scicence.
Further, the specific requirements of one University’s admission criteria do not cstablish that the
beneficiary’s work experience, education, and training are equivalent to a Bachelor of Science under the
labor certilicauon. The job requirements sct forth in that document are controlling, but as noted above.

I limited circumstances. USCIS may consider a petitioner’s mtent to determine the mcanimg ot an
unclear or ambiguous term in the labor certification. However. an employer’s subjective intent may
not be dispositive of the meaning of the actual minimum requirements of the offered position. See
Maramjava v. USCIS, Civ. Act No. 06-21538 (D.D.C. Mar. 26, 2008). The best evidence of the
petitioner’s tent concerning the actual minimum educational requirements of the offered position s
evidence of how it expressed those requirements to the DOL during the labor certification process and
not afterwards to USCIS. The timing of such evidence ensures that the stated requirements of the
offered position as set torth on the labor certification are not incorrectly expanded 1n an effort to fit the
beneticiary’s credentials. Such a result would undermine Congress™ intent to limit the 1ssuance of
mimigrant visas in the professional and skilled worker classifications to when there are no qualified
U.S. workers available to perform the oftered position. See Id. at 14.
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the terms do not state what an equivalent degree would consist of. Therefore, the AAQ cannot conclude
that the beneticiary 1s qualhified {or the position based on work experience equivalency.

[n response to the RFE. counsel states that the beneficiary’s general coursework with the Indian
bachclor's degree, post-graduate education, certificates from computer software and programming
classes, and experience are the equivalent of a U.S. bachelor’s degree in computer science. The
asscerttons of counsel do not constitute evidence. Matter of Obaigbena, 19 &N Dec. 533, 534 (BIA
1988). Matter of Ramirez-Sanchez, 17 &N Dec. 503, 506 (BIA 1980). Evidence in the recoird
establishes that the beneficiary has over nine years of experience in the field and that he attended certain
computer software and programming classes in addition to his three-year bachelor’s degree and
admission with the Institute of Chartered Accountants. However, no evidence was submitted to
demonstrate how or how much of the beneficiary’s experience would be equivalent to a Bachelor of
Science 1 Computer Engineering. It 1s noted that in addition 1o using the beneficiary’s experience as an
cquivalent to the Bachelor of Science degree, the beneficiary must also have enough experience to meet
the experience requircments of the labor certification. The same experience may not be used to show
both the beneficiary’s equivalence to a Bachelor of Science degree and that he meets the specific
experience requirement. It is unclear that the beneficiary possesses enough experience to meet both of
these requirements.

The petitioner failed to establish that under the terms of the labor certification, the petitioner
intended the labor cerufication to require less than a four-year U.S. bachelor’s or foreign equivalent
degree, as that intent was expressed during the labor certification process to the DOL and to potentially
qualified U.S. workers.

Theretore 1t 18 concluded that the terms of the labor certification require a four-year U.S. bachelor’s
degree i Computer Science or experience equivalent to such a degree. The beneficiary does not
possess such a degree nor does the evidence of record establish any sort of defined equivalency for a
bachelor’s degree or that the beneficiary met that equivalency. The petitioner failed to establish that
the benehiciary met the minimum educational requirements of the offered posttion set forth on the labor
ceruihication by the priority date. Therefore, the beneficiary does not qualify for classification as a
skilled worker.

[n summary, the petitioner has failed to establish that the beneficiary possessed a U.S. bachelor’s
degree or experience equivalent to such a degree as of the priority date. The petitioner also failed (0
cstablish that the beneficiary met the minimum educational requirements of the offered position set
forth on the labor certification as of the priority date. Therefore, the beneficiary does not qualify for
classification as a professional under section 203(b)3XA)(i1) of the Act or as a skilled worker under
section 203(b)(3)(A)X1) of the Act.

The burden of proof in these proceedings rests solely with the petitioner. Scction 291 of the Act.
8 U.S.C.§ 1361. The peutioner has not met that burden.

ORDER: The appeal is dismissed.



