
identifying data deleted to 
prevent clearly unwarranted 
invasion of personal pnvacy 

PUBUCCOPy 

U.S. Dot'partment or Itomeland Sl'l'III'il~ 
u.s. Citi/cnship and Immigration "i,'n I, l 

Administrative Appeab OHin: (,\/\( I) 
20 Massachusclls I\v(: .. N,W .. f\lS .:11', 
Washington, D(' 20S2 l)·2W)() 

u.s. Citizenship 
and Immigration 
Services 

1):110: Office: TEXAS SERVICE CENTER FILE: 

AUG 272012 
IN RL Pelitiolll:r: 

B~Ill'riciary: 

PETITION: Immigrant petition for Alien Worker as a Skilled Workt:r Of Prol"cssional pursuani 1<,) 

,eelioll 20l(h)(J) of the Immigration and Nationality Act, H U.s.c. ~ I 153(b)(3) 

ON llUL\l.l, OF PETITIONER: 

SFI1RI:I'RESLNTEIJ 

INSTRU( TIUNS: 

Enci()sed pic:"e find the decision of the Administrative Appeals Office in your case, All of the 
dOCUll1enls related to this matter have been returned to thc office that originally decided )'llLll 
case. Picase he advised that any further inquiry that you might have concerning your case Il1l1sl 
he ll1ade I() that olliee. 

If you belie\e the AAO inappropriately applied the law in reaching its decision, or you have 
additioJl:iI iJllortnation that you wish to have considered, you may file a motion to reconsider or:1 
ll1otion 10 reopen in accordance with the instructions on Form 1-2'iOB, Notice of Appeal or 
Motion. with a J'ee of $630. The specific requirements for filing such a motion can be f1.1und at S 
C.F.R. ~ 11l3.5. Uo not file any motion directly with the AAO. Please be aware that Il C.F.R. 
!i 103.5(a)( I )(i) requires any motion t1.1 be filed within 30 days of the decision that the motioll 
seeks to reconsider or re1.1pen. 

Thallk V(lU. 

PCff\ Rhew 
Chic/. ,\Lilllilli,trativc Appeals Office 

www.uscis.gov 



Pagc .2 

D1SClrSSIO"': On May 20, 200t) the Director of the Texas Service Center (the director) 
re\oked the approval of the immigrant petition, and the petitioner subsequently appealed thl' 
director's decision. Upon review, the Administrative Appeals Office (AAO) withdrew the 
director's May ZO, 2009 decision and remanded the matter to the director for iSSU'"1ce of a ne\\ 
detailed decision. On May 23, 2012 the director issued a new decision and certified it to thl' 
AAO for review pursuant to 8 C.F.R, § 103.4(a), Upon review, the AAO will affirm the May 23, 
2012 decision in part and withdraw the decision in part. 

The petitioner is a restaurant. It seeks to permanently employ the beneficiary in the United Statl's 
as a cook pursuant to section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), S 
USc. § 1153(h)(3)(A)(i), I As required by statute, the petition is submitted along with an 
approved Application for Alien Employment Certification (Form ETA 75(), In the Notice of 
Certification (NOe), the director found that: (a) the petitioner did not conduct good faith 
recruitment in advertising for the proffered position; (b) the beneficiary did not have the requisite 
work cxperience in the job offered as of the priority date; and (c) the petitioner failed to estahlish 
the ahility to pay the proffered wage from the priority date and continuing until the hencfician 
ohtains lawful permanent residence, Accordingly, the director revoked the approval of thl' 
petition and invalidated the approved Form ETA 750 labor certification, 

The AAO L'<H1ducts appellate review on a de novo basis, See So/tanl' P. no.I, .'lSI F .. 1d 143, 14) 
(3d ('ir. 20(4). The AAO considers all pertinent evidence in the record, including new evidenl'" 
prorerly suhmitted upon certification,' 

As set t()rth in the director's NOC dated May 23, 2012, the issues in this case arc (a) whether the 
petitioner conducted the recruitment in accordance with Department of Labor (DOL) regulations: 
(b) whether or not the petitioner has the ability to pay the proffered wage as of the priority date 
and continuing until the beneficiary obtains lawful rermanent residence; (c) whether thL' 
beneficiary had the requisite work experience in the job offered prior to the rriority date; and (d) 
\\hether the direetor's decision to revoke the approval of the petition is based on good and 
sufficient cause, ;IS required by section 205 of the Act; and (e) whether there was fraud or wiJJrul 
misrepfl:sclltatioll involving the labor certification, and whether the director's decision tu 
invalidate the lahor certification is supported by evidence of record, 

I Section 2t1J(h)(3)(A)(i) of the Act, S U,S,c. * 1153(h)(3)(A)(i), provides for the granting ,Ji 
preference classification to qualified immigrants who are capable, at the time of retitioning fot 
classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not availahle 
in the United States. 

, The record in the instant case provides no reason to preclude consideration of any of the 
documents newly submilled on certification, See Matter or Soriano, It) I&N Dec, 764 (l3IA 
IlJSS), 



a) Whether the petitioner conducted the I'ecmitment in accOl'dance with DOL 
regulations, 

The record contains the following evidence to demonstrate that the petitioner comrlied with 
DOL recruitment procedures: 

• Copies of the newspaper tear sheets for the position offered, published in the CliPi' ('oil 
Fillle\ on Sund'IY. February 4, 20()); and Sunday, April 15, 20()); and 

• A COP) of the Icc schedule for advertising with the Cape lod Times, 

The DOL at the time the retition was filed in 20()) accerted two types of recruitment procedures 
- the supervised recruitment process and the reduction in recruitment rrocess, See 20 (,FR, ~ 
656,21 (20())), Under the supervised recruitment process an employer must first file a Form 
ETA 750 with the local office (State Workforce Agency), who then would: date stamp the Forrll 
ETA 7511 and ma).;e sure that the Form ETA 750 was comrlete; calculate the prevailing wage for 
the job opportunity and rut its finding into writing; and prepare and proce" and Employment 
Service .job order and rlacc the job order into the regular Employment Service recruitmcnt 
"stem for:1 pL'riod of thirty (:lO) days, See 20 C.F,R, §§ 656,21(d),(f) (20(ll), The emplo\L'r 
filing the Form ETA 750. in conjunction with the recruitment efforts conducted by the Iocr! 
office, should then: place an advertisement for the job opportunity in a newsparer of gener:r! 
circulation or in a rmfessional. trade. or ethnic publication and surrly the local office with 
rC'luired documentation or re'luested information in a timely manner. Sce 20 C'.F.R. ** 
fJ56,21(g)-(h) (200 I), 

Under the reduction in recruitment rrocess. the emrloyer could, before filing the Furm ETA 7511 
with the Iocr! office, conduct all of the recruitment requirements including placing :til 
:tdvcrtiselllcnt in :1 Ilewsrapcr of general circulation and posting a job notice in the emrloyer', 
pl:rce ofhusiness, Sce 20 CF-R. ** fJ5(],21(i)-(k), 

Based on the evidence submitted (i,e, the copies of the advertisement published in the C"f'e ('oil 
limes Oil February 4, 2001; and Arril 15, 20()]), the petitioner arrearec\ to have conducted 
recruitment under the reduction in recruitment process, which was allowed at the time, 

The director in the Notice of Intent to Revoke (NOJR) dated March 1.2012 identified that thc 
Form ETA 750 was not dated when it was signed. and that box 21 of the Form ETA 7'iO, rart A 
- which asks the retitioner to describe the recruitment efforts and results - was empty, The 
director requested the retitioner to outline the specific steps that the petitioner took to condlll't 
good faith recruitment, e,g, other than the advertisements in a newsparer of general circulatioll. 
The petitioner was also asked to identify the recruitment source by name, to state how man\ 
candidates were interviewed, to explain whether and how the petitioner conducted interviews 
and determined that no other U,S, candidate was eligible for the position, and to specify whether 
and for how long the company posted an in-house posting notice recruiting for the rosition, ThL' 
director requested the petitioner to submit copies of the in-house posting notice and any other 
objective, independent evidence to establish that the retitioner actively rarticipated in thl' 
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r~cruitment proc~ss and followed the DOL requirements to ensure that no United Stat~s workcl 
was qualified, willing and availabl~ to take the position. 

No r~spons~ and/or additional evidence were submitted by the petitioner. 

The AAO acknowledges that before 2005, employers filing a Form ETA 750 were not required 
to maintain any records documenting the labor certification process once the labor certification 
had been approved by DOL. See 45 Fed. Reg. 83'133, Dec. 1'1, 1'180 as amended at 4'1 Fed. R~g. 
I ~2'1.'i, Apr. 30. 1')~4: 56 Fed. Reg. 54'127. Oct. 23. 1'1<) l. Not until 200S. when DOL switched 
from paper-based to electronic-based filing and processing of labor certifications. IYL"rl' 

employers required to maintain records and other supporting documentation. and ~vcn then 
employers were nnly required to keep their labor certification records for fiv~ (5) years. See h'! 
F~d. R~g. 773Kll. Dec. 27. 2004 as amended at 71 Fed. Reg. 35523. June 21. 20011: 11/\0 see 211 

Cr.R. * h)Il.IO(1") (21110). 

lI~r~. th~ r~cord r~f1~cts that th~ Form ETA 750 was submitted to DOL for proc~ssing on April 
24.2001. and that DOL certifi~d the Form ETA 750 on January 4, 201J2. Since th~r~ was no 
r~quir~m~nt to k~ep recruitment records once the labor certification was approved hefore 200:,). 
USCIS may not make an adverse finding against the petitioner. for the sole r~ason th;n 
documents verifying recruitment procedures were not submitted. 

The facts that the Form ETA 750 was not dated when it was signed and that box 21 of th~ FlHlll 

ETA 7)OA (the description of the recruitment efforts and results) was empty arc not suffici~nt 1(1 

determine thai Ihe petitioner failed to follow recruitment procedures. There/(lre. the direc!or', 
conclusions Ihat the petilioner did not conduct good faith recruitment. and that there was fraud m 
willful misrepresentation in the recruitment process justifying the invalidation of the lahm 
eertificalion arc withdrawn. Nonetheless. the petition is not approvable for the reasons stated 
helow. 

h) Whether or not the Petitioner has the continuing ahility to pay the proffel'cd wage 
from the priority date. 

The regulalion al K c"'F.R. * 204.5(g)(2) states in pertinent part: 

Ahilin' o( pr()\l'l'ctiw emp/over to pay wage. Any petition filed by or for an 
cmploymenl-hased immigrant which requires an offer of employment must he 
accompani~d by evidence that the prospective United States employer has thc 
ahilily to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports. federal tax returns. or audiled financial 
statements. 
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The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on 
the priorit, date, which is the date the Form ETA 750 was accepted for processing by any office 
within the employment system of the DOL. See 8 c'F,R, § 204,5(d). 

Here, as stated ahove, the ETA Form 750 was accepted for processing by DOL on April 24, 
20(H. The rate of payor the proffered wage specified on the Form ETA 750 is $12.57 per hour 
or $22.K77.40 per year based on a 35 hour work week.' 

To show that the petitioner has the ability to pay $12.57 per hour or $22,877.40 per year from 
April 24, 20() I and continuing until the beneficiary receives her lawful permanent residence or 
until she ported to another similar employment,' the petitioner submitted a copy of its federal tax 
return on the Form 1120S (U.s. Income Tax Return for an S Corporation) for the year 2000. 

The director in the March 1,2012 NOIR stated that the petitioner's federal tax return for 200() 
alone is not sufficient to demonstrate that the petitioner has the continuing ability to pay thl' 
proffered wage from the priority date, 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing 
of an ETA 7'iO labor certification application establishes a priority date for any immigrant petition 
later haSL'd on the ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority ("'te and that the offer remained realistic for each year thereafter, until the beneficiar\' 
ohtains lcm flll permanent residence. The petitioner'S ahility to pay the proffered wage is an 
essential clement in evaluating whether a job offer is realistic. See Matter of Great Wall, In I&N 
Dec. 14e (Acting Reg. Comm. 1977); see a/so 8 C.F.R. § 204.5(g)(2). In evaluating whether a joh 
otler is ![',distie, United States Citizenship and Immigration Services (USCIS) requires the 
petitioner to demonstrate tinancial resources sufticient to pay the beneticia!)'s prollered wages. 
although the totality of the circumstances affecting the petitioning business will be considered if the 
evidence warrants such consideration. See Maller of SOllegawa, 12 I&N Dec. Ii 12 (Reg. Comm. 
1%7). 

In determining the petitioner's ability to pay the protlered wage during a given period, USCIS 
will first examine whether the petitioner employed and paid the beneficiary during that period. II 

, The tolal 11llurs per week indicated on the approved Form ETA 750 is 35 hours. This IS 

permitled so long as the job opportunity is for a permanent and full-time position. See 2() C.F.R. 
§§ h:i(d: h:iI1.11J(c)( 10). The DOL Memo indicates that full-time means at least 35 hours m 
more per weck. See Memo, Farmer, Admin. for Reg'1. Mngm't., Div. of Foreign Laho! 
Certification, DOL Field Memo No. 48-94 (May In, \994). 

• The petitioner's ttmner counseL claimed, in responding to the directm 
NOIR dated February 24, 2()O,), t . no r worked for the petitioner and had 
ported in accordance with section 204U) of the Act. The record contains Ie tiers dated March 'J. 

2()O,) from_ who stated that the .. has been employed by 
_ since May 20()K 
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the petitioner establishes by documentary evidence that it employed the beneficiary at a s,lid[\ 
cyu,1i to or greater than the proffered wage, the evidence will be considered pri/lla j(rcie proof of 
thc petitioner's ability to pay the proffered wage. 

No evidence has been submitted to show that the beneficiary was employed and paid by the 
petitioner. In order for the petitioner to meet its burden of proving by a preponderance of the 
evidence that it has the continuing ability to pay the proffered wage from the priority date. the 
petitioner Illust be able to demonstrate that it can pay the full proffered wage of $12.57 per hour 
or $22.877.40 per year from April 24, 200 I until the beneficiary obtains legal permanent 
residence or until she ported to another similar employment pursuant to section 2()4(j) of thl' 
Act. 

The petitioner can show that it can pay $22,877.40 per year through either its net income or net 
current assets. If the petitioner chooses to pay these amounts through its net income, USClS will 
examine the net income ligure rellected on the petitioner's federal income tax return. without 
consideration of depreciation or other expenses. River Street Donllts, LLC v. Napolitallo, 551' 
F.3d III (I" Cir. 2()()<)): Taco Especial v. Napolitano, 6<)() F. Supp. 2d 873 (E.D. Mich. 2(10). 
,,(rd. No. 10-1517 (6th Cir. filed Nov. 10,2(11). Reliance on federal income tax returns as a 
hasis I(lr determining a petitioner's ability to pay the proffered wage is well estahlished Iw 
judicial precedent. Flatos Restaurant Corp. v. Sava, 632 F. Supp. 104<), 1054 (S.D.N.Y. 1<)1'h) 
(Cilillg {Ollglllt/I'll Woodcraji Hawaii, Ltd. v. Feldmall, 73fi F.2d 1305 (<)th Cir. I <)H4)): see a/I() 
Clli-!-ellg Cllallg I'. Tllomhllrg/z, 71<) F. Supp. 532 (N.D. Texas 1<)89): K.ef'. Food Co., Illc. I'. 

SC/I'll. 1>23 F. Supp. IOHO (S.D.N.Y. 1<)85); Uheda v. Palmer, 53<) F. Supp. 647 (N.D. III. 19H2). 
a(I'd. 7U.' 1·.2d ~71 (7th Cir. 1983). Reliance on the petitioner's gross receipts and wage expense 
is misplaced. Showing that the petitioner's gross receipts exceeded the proffered wage is 
insufficient. Similarly, showing that the petitioner paid wages in excess of the proffered wage is 
insufficient. 

, Section 20~(j) of the Act provides relief to the alien beneficiary who changes jobs after his/her 
visa petition has been approved. This section permits an employment-based petition to remain valid 
with respect to the new job when (I) the application for adjustment of status has not been 
adjudicated I(ll' at least 180 days, and (2) the beneliciary's new job is in the same or similar 
occupational L'iassi fication as the job for which the visa petition was approved. See Perez- Varga.1 I'. 

(;o/lzalel, ~71' F.Jd 1<)1, 1<)3 (4th Cir. 2(07): alsa see Sllllg v. Keisler, 505 F.3d 372, 374 (5 th Cir. 
2(07). 

On the subject of porting, the AAO notes that where the approval of the Form 1-140 petition is 
revoked for good and sufficient cause, the beneficiary cannot invoke the portability provision of 
section 20~(j), because there would not he a valid, approved petition underlying the request t(l 
adjust status to permanent residence by virtue of having ported to the same or similar job. See 
Hare}'({ I'. USC/S. ';71 F.3d 881 (9 th Cir. July 6, 200<) (the Ninth Circuit held that in order to 
remain v,did under section 204(j) of the Act, the J-140 petition must have been valid from the 
start). 



Page 7 

In K.( ',I'. F(}od Co" 11lc' v, Sava, 623 F, Supp. at 1084, the court held that the Immigration and 
Naturalization Service. now USCIS. had properly relied on the petitioner's net income ligure. as 
stated Oil the petitioner's corporate income tax returns, rather than the petitioner's gross income, 
The court specifically rcjected the argument that USCIS should have considered income before 
expenses were paid rather than net income, See Taco Especial v, Napolitano, 696 F. Supp, 2d al 

8H I (gross profits overstate an employer's ability to pay because it ignores other necessan 
expenses), 

With respect to depreciation, the court in River Street Donllfs noted: 

The ;\;\0 rccognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
exrenditurc during the year claimed. Furthermore, the AAO indicated that the 
allocation of the derreciation of a long-term asset could be srread out over the 
years or concentrated into a few depending on the retitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO exrlained that 
depreciation rerresents an actual cost of doing business, which could represellt 
either Ibe diminution in value of buildings and equipment or the accumulation of 
funds necessary 10 rerlace perishable equipment and buildings. Accordingly, the 
i\i\() stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to ray 

We find that the AAO has a rational explanation for its policy of not adding 
derreciation back to net income. Namely, that the amount spent on a long term 
tangible (lSSt;t is a Ureal" expense. 

Ril'er Street f)OIlIllS at 118, "[USCIS] and judicial precedent surrort the use of tax returns and 
the ""! il/mllletigllr,,\' in determining petitioner's ability to pay, Plaintiffs' argument lhat Ih~sL' 
figures should be revised by the court by adding back depreciation is without surrort:' Clli­
/-'(,lIg C""lIg "r 537 (emphasis added). 

;\s an alternate means of determining the petitioner's ability to pay the protfercd wage. USCIS 
may rc\i~\\ lhe petitioner's net current assets, Net current assets are the difference between the 
pctilioner's eurrcnt assets and current liabilities." A corporation's year-end current assets arl' 
shown on Schedule L. lines I lhrough 6, Its year-end current liabilities are shown on lines 111 
through I X, If the total of a corporation's end-of-year net current assets and the wages paid 10 

(, According 10 /J,,/"mn ',I' Dictionary of" Accounting Terms 117 (3'd ed, 2000). "current assets" 
consist of items haling (in most cases) a life of one year or less, such as cash, marketable 
sceLiriti~s. il1\ enlllry and prepaid expenses. "Current liabilities" are obligations payable (in most 
cases) within one year, such accounts payable, short-term notes payable, and accrued exrenses 
(such as taxes and salaries). Id. at IIH, 
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th~ beneficiary (if any) are equal to or greater than the proffered wage, the petitioner is expected 
to he ahlt to [lay the [lroffered wage using those net current assets. 

The record. Ill)\\~\er. ~ontains no evidence showing the petitioner's net income or net current 
assets from th~ priority date. No evidence such as copies of the business' federal tax returns. 
annual reports, or audited financial statements for the years 200 I and thereafter until the 
h~ndiciary ported to another similar employment in 2008 has been submitted. Due to this lack 
of evidence. th~ AAO affirms the director's conclusion that the petitioner has not established that 
it has the continuing ability to pay the proffered wage of the beneficiary in this case from the 
priorit) date. 

Finally, USCIS may consider the overall magnitude of the petitioner's business activities in its 
determination of the petitioner's ability to pay the proffered wage. See Maller Of SOil ega Wll. 12 
I&N D~c. h 12. Th~ [lctitioning entity in SOllegawll had been in business for over II years and 
routinely ~arned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for fiv~ months. There were large moving costs and also a period of tim~ when 
th~ p~titioncr was unable to do regular business. The Regional Commissioner determined th,1t 
th~ [l~titi"n~r's [lrospects for a resumption of successful business operations were well 
established. The petitioner was a fashion designer whose work had been featured in Time and 
I.()()k magazines. H~r clients included Miss Universe, movie actresses, and society matrons. The 
[letititln~r's cli~nts had been included in the lists of the best-dressed California women. The 
petitillnCf lectured on fashion design at design and fashion shows throughout the United Stat~s 
and at c[)lleg~s and universities in California. The Regional Commissioner's determination in 
S()/l('g(ll\(/ was based in [lart on the petitioner's sound business reputation and outstanding 
reputation as a couturiere. As in SO/legawll, USCIS may, at its discretion, consider evidence 
relevant to the petitioner's financial ahility that falls outside of a petitioner's net income and net 
current assets. USC IS may consider such factors as the number of years the petitioner has been 
doing business. the established historical growth of the petitioner's husiness, the overall number 
of ell1pl[))c~s. the occurrence of any uncharacteristic business expenditures or losses, tIll' 
petitioner'S repulation within its industry, whether the beneficiary is replacing a former employee 
or an outsoureed service, or any other evidence that USCIS deems relevant to the petitioner's 
ability to [lay the rroffered wage. 

Unlike SO/leglllt'll. the petitioner in this case has not shown any evidence relleeting the business" 
reputation or historical growth. Nor has it included any evidence or detailed explanation of the 
business' milestone achievements. The record does not contain any newspapers or magazine 
articles. ,mards. or certifications indicating the business' accomplishments. Further, no unusual 
circuJll.st'lllces have been shown to exist to parallel those in SOil ega WlI , nor has it beell 
establishcd that the petitioner during the qualifying period had uncharacteristically substanti,tl 
expenditures. 

In CX.ll11llllllt! a rctitioner's ability to pay the proffered wage, the fundamental l(lCUS or till' 
USC IS determination is whether the employer is making a realistic job offer and has the overall 
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financial ability to satisfy th~ proffered wage. Malia of Grea! Wall, sllpra. C;iv~11 that thl' 
petition's appnl\aJ has heen revoked and the fact that the petitioner Illiled to respond to an: ,)1 
the direetor's :\otices of Intent to Revoke. the AAO is not persuaded that the p~titioner has th"t 
ability. W~ conclud~ thai the petitioner has not met the burden of proving by a prepondcranc~ of 
the evidence that it has the ability to pay the proffered wage continuously from the priority ,bte, 

c) Whether or not the beneficiary has the requisite work experience in the job offered 
before the priority date. 

Consist~nt with Maller of WinK ',I' rea HOllse, In I&N Dec. 158 (Act. Reg. Comm. IlJ77). th~ 

petition~r must demonstrale, among other things, that, on the priority dat~ - which is th~ date the 
Form ETA 7S0 was acc~pt~d for proc~ssing by any office within th~ cmploym~nt syslcm of the 
DOL the h~ncficiary had all of the qualifications stated on the Form ETA 7S0 as certified by the 
DOl. and submitted with the petition. 

To dl'tcrmin~ wheth~r a beneficiary is eligible for a preference immigrant visa, USCIS muSi 
ascertain wh~ther the beneficiary is, in fact, qualified for the certified job. In evaluating the 
h~n~liciary's qualilications. lISCIS must look to the joh olTer portion of the lahor ~ertilication Il) 

determin~ th~ r~quir~d qualifications for th~ position. USCIS may not ignore a term of the lahor 
certificilion. nor may it impose additional requirements. Set' Malia of Si/\'('r iJragoll Chillnl' 
Nnw/llwl/. 19 I&N [)~c. 401. 40b (Comm. 198b). See a/so. Madall\, 1', Smith, h9h F.2d. h'Jr, 

F.2d IO()K. (D,C, ('ir. 1983): K.R.K. Irvine, Ille. v. I.alll/oll, ()lJlJ F.2d 10(1) ('Jth Cir. 19K.'): 
St('lVllr/ /II/rll-/?n/ CO//lmissar!' 0/ Malsacllllsells, Inc. v. ('o()fner. ()nl F.2d I (I st Cir. IlJK I). 

H~r~. th~ hlflll ETA 7S0 was filed and accepted for processing by the DOL on April 24. 20() I. 
The: name of the job title or the position for which the petitioner seeks to hire is "Cook." Under 
section 14 of th~ Form ETA 750A the petitioner specifically required ~ach applicant for this 
position to hav~ a minimum of two years of work experience in the job offered. 

Whether or not the beneficiary had the prerequisite work experience for the proffered position as 
of April 24. 2001 is material in this case, since the beneficiary must qualify for the job offered ill 
Ih~ labor certification as of that date for visa eligihility. 

To show that th~ b~ncficiary had the requisite work experience in th~ job offered before April 24. 
200 I, th~ p~titioner submitted the following evidence: 

• ~'it from 
_ on January 

1997 to Jun~ 18. IlJlJlJ. 

• 
with 
(June IS, I'J'J'J): and 

signed by 

200lJ from the beneficiary stating that sh~ was a cook 
from 20/02/1lJlJ7 (February 20, 1')')7) to I K/06/1lJ')l) 
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• (CNPJ) of doing busint." 

director that the letter of employment for the beneficiary from _ 
does not comply with the regulation at 8 CF.R. § 204.5(1)(3)(ii)(B). in 

that it dm's not contain a description of the beneficiary's duties. Simply stating that thc 
beneficiary worked as a cook is not sufficient for purposes of describing the experience or thc 
training received by the beneficiary and does not establish the reliability of the assertion. 

Further. the beneficiary. according to her Form G-325 (Biogrdphical Information) that she filed in 
conjunction with her Application to Register Permanent Residence or Adjust Status (Form 1-485 J. 
stated that she lived in the of Maringa. Parana, Brazil between 1995 and I 99lJ. The restaurant 

according to all of the evidence submitted. is located in the cilv 
na. Parana. Brazil. It is unlikely that the beneficiary lived in Maringa, Parana. and worked 

in Londrin'l. Parana. between IlJ97 and 1991J." 

In addililln. the beneficiary failed to include her employment 
• on the FOrtH G-325. 

The direelor in the March 1.2012 NOIR advised the petitioner to submit independent objectil'L' 
evidence til resolve the inconsistencies in the record as noted above. No evidence has beell 
submit led. We agree with the director that the petitioner has failed to establish by a 
prepolldcr'lIlce III the evidence that the beneficiary has the requisite work experience in Ihe job 
Ilffered before Ihe priorily date. 

d) Whether the director's decision to revoke the approval of the petition is based on 
gund and sutlicient cause. 

Section 205 of the Immigration and Nationality Act (the Act). 8 U.S.c. * 1155. states: 

The Secretary of Homeland Securily may, at any time, for what [s]he deems to be 
good and sufficient cause, revoke the approval of any petition approved by h[er] 
under .,eclion 204. Such revocation shall be effective as of the date of approval of 
any such petition. 

-------

In Brazil. a company can hire employees, open bank accounts, buy and sell goods only if it has 
a eNP] number. Cadastro Nacional da Pessoa Juridica or CNPJ is a unique number given til 
every business registered with the Brazilian authority: it is similar to Employer Feder,t1 
Identificalion Number (FEIN) in the United States. 

" The liislancc between Maringa, Parana. and Londrina, Parana. according III 
hllp:, \\ lllIlii"'lllceQlculator.globcfecd.com. is 80.21 km (or 48.84 miles). The estimale road 
distance Gill he around 92.24 km (or 49.84 miles). (Last accessed January 5. 2(12). 
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The realiZ<ltion hy the director that the petition was approved in error may be good and sufficient 
cause for revoking the approval. Maller ofHo, 19 I&N Dec. SH2, S<)O (BIA 19Ht». 

However. before the director can revoke the approval of the petition, the regulation requires th'lt 
notice must he provided to the petitioner. More specifically, t> C.F.R. § 20S.2 reads: 

(a) (Jel/eral. Any Service [USCIS] officer authorized to approve a petition under 
section 2t14 of the Act may revoke the approval of that petition upon notice to the 
petitioner on any ground other than those specified in ~ 20S. I when the necessity 
for the revocation comes to the attention of this Service [USCIS]. (emphasis 
added). 

In additioil. the regulation at H C.F.R. ~ I 03.2(b)(1 0) states: 

(i) Derogatory information unknown to petitioner or applicant. If the decision 
will he adverse to the applicant or petitioner and is based on derogatory 
infurmation considered by the Service [USCIS] and of which the applicant or 
petitioner is unaware, he/she shall be advised of this fact and offered an 
opportunity to rehut the information and present information in his/her own behalf 
hefore the decision is rendered, except as provided in paragraphs (b)( lo)(ii), (iii), 
and (iv) of this section. Any explanation, rebuttal, or information presented hy or 
in hehalf of the applicant or petitioner shall he included in the record of 
proceeding 

Further . . Haller u(Arias, 19 I&N Dec. 50t> (BiA 19Ht» and Maller ofEstime, 1<) I&N Dec. 4'iO 
(BiA IlJH7) provide that: 

A notice of intention to revoke the approval of a visa petition is properly issued 
for "good and sufficient cause" when the evidence of record at the time of 
issuance. if unexplained and unrehutted, would warrant a denial of the visa 
petition hased upon the petitioner's failure to meet his burden of proof. However, 

where a notice of intention to revoke is based upon an unsupported statement, 
revocatioll of the visa petition cannot he sustained. 

Here. the director provided the petitioner with notice of the derogatory information specific to 
the current proceeding. The director in the March 1, 2012 NOIR specified the problems in the 
reeord pertaining to the heneticiary's prior work experience as a cook in Brazil and asked the 
petitioller 10 remedy the problems by submitting independent objective evidence to demonstratl' 
thc bcnclieiary"s employment in Brazil. Moreover, the director specifically advised the 
petitioner to suhmit additional evidence to demonstrate its continuing ability to pay the proffered 
wage from the priority date. 

The petitioller has not submitted any independent objective evidence in response to the director', 
NOI R (bted March I, 2012 or to the director's Notice of Certification dated May 23, 2(J I ~ 



resol\ing Ihe specific ddiciencies/problems described above. Such evidence. if provided. would 
have shed more light on the beneticiary"s work experience in Brazil and his qualifications fllr Ihl' 
proffered joh. It would also demonstrate whether the petitioner has the abilily 10 pay lilc 
proffered wage from the priority date. The director provided the petitioner wilh specific 
derogatory notice and the opportunity to respond. The director's NOIR and the dccision 1<1 
revoke Ihc approval of the petition are hased on good and sufficient cause. as rcyuired hv secli<lli 
20S of Ihe Act. ~ U.S.c. ~ 1155. 

c) Whether the director's decision to invalidate the labor certification is supported hy 
evidence of ,·ecord. 

USCIS. pursuanllo 21J C.F.R. ~ 656.31(d) (2004), may invalidate the labor cerlification hased on 
fraud or "illful misrepresentation. On March 28, 2005. pursuant to 20 C.F.R. * 6511.17. Ihe 
Applicalion fm Permanent Employment Certification, Form ETA 9089, replaced the Application 
for Alien Employment Certification, Form ETA 750. The new Form ETA 9089 was introduced 
in conneclion wilh the re-engineered permanent foreign labor certification program (PERM). 
which was published in the Federal Register on December 27, 2004, with an effective dale 01 
March 2~, 2005. See 69 Fed. Reg. 77326 (Dec. 27, 20(4). The regulation cited at 20 C.F.R. * 
6S6.Jl(d) is Ihe pre-PERM regulation applicable to the instant case. The regulation slated: 

If a Court. Ihe INS or Ihe Department of State determines that there was fraud or 
\\ i1lful misrepresentalion involving a lahor certification applicalion, Ihe 
applicalion shall be deemed invalidated, processing shall be terminaled. a notice 
of Ihe lerminalioll and the reason therefor shall he senl by the Certifying Officer 
to Ihe employer, and a copy of the notification shall be sent by Ihe Certifying 
Officer 10 Ihe alien. and to the Department of Labor's Office of Inspeclor General. 

As noted above. the AAO does not find evidence of fraud or willful misrepresentalion involving 
the lahor certificilion with respect to whether the petitioner followed recruitmenl procedures. 

The hellcficiary claims throughout these proceedings that she worked as a cook in Londrinll. 
Para"a. ilLizi I fr(>m Fehruary 1997 to June 1999. The evidence submitted. however. docs nill 
reileci Ihal she lived in Londrina, Parana, Brazil, during the time period specified above. Thl' 
direclor found fraud involving the labor certification wilh respect 10 Ihe beneficiary'.s 
4 ual i fica I ions. 

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independenl 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice 
unless Ihe petitioner suhmits competent objective evidence pointing to where Ihe trulh lies. 
MlIller "rHo. 19 I&N Dec. 5~2, S'J]-'l2 (BlA 19~tl). 

As immigralion officers. USCIS Appeals Officers and Center Adjudications Officers possess the 
full scope Ill' aUlhorily accorded to officers by the relevant statutes, regulatiolls, and Ihe Seerelan 
of IloJ11eiand Seeurity's delegation of authority. See sections 101(a)(ltl), 103(a). and 2~7(h) III 
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the Act: S c.r.R. ~~ Im.l(b), 2S7.5(a): DHS Delegation Numher 0150.1 (effective March I. 
20m ). 

With regard to immigration fraud, the Act provides immigration officers with the authority to 
administer oaths. consider evidence, and further provides that any person who knowingly or 
willfully gives false evidence or swears to any false statement shall be guilty of perjury. Sectioll 
2S7(b) of the Act, S U.S.c. § 1357(b). Additionally, the Secretary of Homeland Security has 
delegated to USCIS the authority to investigate alleged civil and criminal violations of till' 
immigration laws, including application' make recommendations for prosecution, and takl' 
other "appropriate action." OilS Delegation at para. (2)(1). 

As an issue of laet that is material to an alien's eligibility for the requested immigration bcndit 
or that alien's subsequent admissibility to the United States, the administrative findings in all 

immigration proceeding must include specific findings of fraud or material misrepresentation. 
Within the adjudication of the visa petition, a finding of fraud or material misrepresentation will 
undermine the probative value of the evidence and lead to a reevaluation of the reliability a III I 
sulliciencv of the remaining evidence. Matter "rHo, 19 I&N Dec. 5K2, 591-592 (13IA IlJSS) 

Outside of the basic adjudication of visa eligibility, there arc many critical functions of till' 
Department of Ilomeland Security that hinge on a finding of fraud or material misrepresentation. 
For example, Ihe Act provides that an alien is inadmissible to the United States if that alien seeb 
to pmcure, has sought to procure, or has procured a visa, admission, or other immigralion 
benefits by fraud or by willfully misrepresenting a material fact. Section 212(a)(0)(C) of the 
Act, N U.s.c. § 111l2. Additionally, the regulations state that the willful failure to provide full 
and truthful information requested by USCIS constitutes a failure to maintain nonimmigranl 
status. il C.F.R. * 214.1(1). For these provisions to be effective, USCIS is required to enter a 
factual finding of fraud or material misrepresentation into the administrative record.') 

If USCIS were to be barred from entering a finding of fraud aftcr a petitioner wilhdraws the visa 
petition or appeal. or after the petition is automatically revoked, the agency would be unable 10 

suhsequenlh cntlllTc the law and find an alien inadmissible for having "sought to procurc" an 
immigrant visa by fraud or willful misrepresentation ofa material fact. See sectioll 212(a)(0)((') 
of Ihe Acl. 

" It is important to note that, while it may present the opportunity to enter an administrative 
finding of fraud. Ihe immigrant visa petition is not the appropriate forum for finding an alien 
inadmi"ible. See .Hall('/" or (), K I&N Dec. 295 (B1A 1959). Inswad, the alien may be found 
inadmissible at a later date when he or she subsequently applies for admission into the United 
Stales or applies for adjustment of status to permanent resident status, See sections 212(a) and 

245(a) of the Act, S U.s.c. ** 1182(a) and 1255(a), Nevertheless, the AAO has the aUlhority 10 

enter a fraud finding, if during the course of adjudication, it discloses fraud or a material 
misrepresentation. In this case, the beneficiary has been given notice of the proposed findings 
and has been presented with an opportunity to respond to the same, 
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Wilh regard to the current proceeding, section 204(h) of Ihe Act states, in pertinenl part. that: 

After an investigation of the facts in each case ... the [Secretary of Homeland 
Security] shall. if [she] determines that the facts stated in the petition are true and 
Ihat the alien ... in behalf of whom the petition is made is an immediate relative 
specified in section 201(b) or is eligible for preference under subsection (a) or (b) 
of section 203. approve the petition .... 

Pursuant to section 204(b) of the Act, USCIS has the authority to issue a determination regarding 
whether the facts stated in a petition filed pursuant to section 203(b) of the Act are true. 

Here. while the pelitionn failed to contest the facts found by the director indicating Ihat Ihe 
beneficiary claims to have worked about 50 miles away from where she lived in Maring;" 
l'a""1;'. Ihere is no l'vidence Ihat the petitioner knew that the beneficiary's documents may have 
been falsiri",!. The AAO finds insufficient evidence to find fraud on the part of Ihe pelitionl'l' 
involving the labor certification. Therefore, the director's invalidation of the labor certification 
is withdrawn. 

Nonetheless. Ihe revocation of the previously approved petition is affirmed for the above stated 
reasons, with each considered as an independent and alternative basis for the decision. The 
burden of proof in these proceedings rests solely with Ihe petitioner. Section 2Y I or the Act. S 
U.s.c. * 1361. The petitioner has not met that burden. 

OIWER: 

FlilUIIER ORDER: 

The direetor's decision to revOKe the previouslv approved petilion 
is affirmed. 

The decision to invalidate Ihe alien employment eertificalion. 
Form ETA 750, ETA case number P2001-MA-0I315311. i, 
withdrawn. 


