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DISCCSSION: The prefcrencc visa petition was denied by the Director. Nehraska Service Center. 
and now is bef(lrc thc Admini\lrative Appeals Office (AAO) on appeal. The appeal will be 
dismisscd. 

The petitioner is a residcntial care facility for the elderly (RCFE). It seeks to employ the heneficiary 
pcrmanently in thc United States as a homecare aide/caregiver. As required hy statute, the petition is 
accompanied hy an ETA Form 9089 labor certification application approved by the United States 
Dcpartmcnt of Labor (DOL). The director determined that the petitioner failed to submit evidence to 
demonstrate its ahility to pay the proffered wage or that the beneficiary had the required training and 
experience as of thc priority date. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
thc decision. Further clahoration of the procedural history will he made only as nccessary. 

As set forth in the director's March 3, 2009 denial, the issues in this case arc whether the petitioncr 
demonstrated thc ahility to pay the proffered wage and whether the heneficiary had thc rcquired 
cxpcrience and training as of thc priority datc. 

The AAO maintains plenary power to review each appeal on a de 1/01'0 basis. So/taw v. DO}, 381 
r.3d 143, 145 (3d Cir. 20(4). The AAO considers all peninent evidence in the record, including 
new evidence properly suhmitted upon appeal. I 

Thc rcgulation at 8 C.\·.R. * 204.5(g)(2) states in pertinent pan: 

Ahilit\' of prospective emp/o,l'er to pay wage. Any petition filed by or for an 
employmcnt-based immigrant which requires an offcr of employment must he 
accompanied by evidence that the prospective United States cmployer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is estahlished and continuing until the hcneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports. federal tax returns, or audited financial statcments. 

The pctitioner must dcmon.strate the continuing ability to pay the proffcred wage bcginning on the 
priority date, which is the datc the ETA Form 9089, Application for PCI'm anent Employmcnt 
Certification. was accepted for processing by any office within the employment system of the DOL. 
See 8 C.F.R. ~ 204.5(d). The petitioner must also demonstrate that. on the priority date, the beneficiary 
had thc qualifications statcd on it:, ETA Form 9089, Application for Permanent Employmcnt 

I The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, 
which arc incorporated into the regulations by the regulation at 8 C.F.R. ~ 103.2(8)( I). The record in 
thc instant case provides no reason to preclude consideration of any of the documents newly 
suhmilled on appeal. See Mattern/Soriano. 191&N Dec. 764 (BlA 1988). 



Ccrtification, as certified by the DOL and submitted with the instant petition. Maller of Wing's Tell 
HOllse. 16 I&N Dec. 158 (Act. Reg. Comm. 1977). 

Here. the ETA Form 'lOH'l was aeccpted on December I, 2006. The offercd wage as stated on the 
ET A Form 'l089 is $8.50 per hour ($17,680 per year). 

The evidencc in thc record of proceeding shows that the petitioner is structured as a C corporation.' 
On the petition. the petitioner claimcd to have becn established in 1999 and to currently employ two 
workers. On the ETA Form 'lOWl. signed by the beneficiary on May 12. 2008. the beneficiary did 
not claim to have workcd for the pctitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Becausc the filing of 
an ETA Form 'lOR'l labor certification application establishes a priority date for any immigrant petition 
later based on the ETA Form 908'l. the petitioner must establish that the job olTer was realistic as of the 
priorit y date and that the otTer rcmained realistic for each year thereafter, until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an esscntial clement in 
evaluating whether a job olTer is realistic. See Matter of Great Wal!, 16 I&N Dec. 142 (Acting Reg. 
Comll1. 1977); sa ii/SO 8 C.F.R. * 204.5(g)(2). In evaluating whether a job offer is realistic. United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary'S proffered wages, although the totality of the circumstances 
affecting the pctitioning business will bc considered if the evidence wan-ants such consideration. See 
Mlllla o/Sol1egmVl/. 12 I&N Dec. 612 (Reg. Comm. 19(7). 

In detcrmining the pctitioncr's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the pctitioner employed and paid the beneficiary during that period, If the 
petitioner establishcs by documcntary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, thc evidence will be considered primll jilCie proof of the 
petitioncr's ability to pay the proffercd wage. On appeal. counsel states that the benct"iciary reeeivcd 
S 17.()XO from the petitioner in 2007. Despite this statement of counsel. no evidence was submitted 
to demonstrate that the petitioner paid the bencficiary any amount in 20U7 or any other year. The 
asscl1ions of counsel do not constitute evidence. Matter of" Ohllighell(l, 19 I&N Dec. 533. 534 (BIA 
19XX): Mulla or Rill1Iire:-Sullche:. 17 I&N Dec. 503. 506 (BIA 1'l80)3 Going Oil record without 

, The Federal Employer Identification Numbcr (FEIN) supplied on the tax doeumcllts as well as the 
ETA Form 908'l was returned as nonexistent when queried in available databases. 
Similarly. the e-mail address providcd on thc ETA Form 9089. 
appear.s to be unrelated to the business of the RCFE. In any further filings, the petitioner should 
submit evidence conccrning these discrepancics. "I i It is incumbent upon the petitioner to resolve the 
inconsistencies by independent objective evidence. Attempts to explain or rcconcile the contlicting 
accounts. absent competent objcctive evidence pointing to where the truth, in fact. lies. will not 
sutTice." Maller or Ho. 19 I&N Dec. 582, 591-592 (BIA 1988). 
, Counsel stated that evidcnee of the beneficiary's salary was provided, however. no objective 
cvidence such as cancel cd checks, pay stubs. Forms W-2 have been suhmitted to estahlish wages 
paid to the beneficiary. 
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supporting documentary evidence is not sufficient for purposes of meeting the burden of proof III 

these proceedings. Moller 01 Sof/iei, n I&N Dec. 158, 165 (Col11m'r 199~) (citing MOller of 
Tr~(/.Il1n' Cruli oIC(/Ii/limi(/, 141&N Dec, 190 (Reg'l Conun'r 1972)). 

If the petitioner docs not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure retlected 
on the petitioner's fcderal income tax return, without consideration of depreciation or other 
cxpenscs. Ri\'er S/rl.!i'/ DOIlII/,I, LLC \". Napolitano, 558 F.3d III (1st Cir. 2(09); Taco Especial v, 
N(/poli/(///(), 696 F. Supp. 2d, 87S, 881 (E.D, Mich, 2(10). Reliance on federal income tax returns as 
a basis for determining a petitioner's ability to pay the proffered wage is well established by judicial 
precedent. £Ia/o.l Re.I/(/lIron/ Corp. \". Sav({, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing 
7!lI/g(/top" Woo<icrol/ Hmmii. Ltd. v. Feldm({n, 736 F.2d 1305 (9th Cir. 1984)); .In' olso Chi-Feng 
Chollg \". Thomhllrgil, 719 F. Supp. 532 (N.D. Texas 1989); K.CP. Food Co .. Inc \". S(/\'{/, 623 F. 
Supp. 1080 (S.D.NY. 1985); Uhi!da \'. Palmer, 539 F. Supp. 647 (N.D. III. 1982), (/!J'd, 703 F.2d 
571 (7th Cir. 1983). Rcliance on the petitioner's gross receipts and wage expense is misplaced. 
Showing that the petitioner's gross receipts exceeded the proffered wage is insufficient. Similarly. 
showing that the petitioner paid wages in excess of the proffered wage is insufficient. 

In K.CP. Food Co .. fllc \'. S(/V(/, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
Thc court specifically rejccted the argument that USCIS should have considered income hefore 
expenses were paid rathcr than nct income. See Taeo Especial v. Napoli/OliO, 696 F. Supp. 2d. at 
881 (gross profits overstate an employer's ability to pay because it ignorcs other necessary 
expenses ). 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread Ollt over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 
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Ri"a Sireel DOlll/ls. SSS F.3d at 116. '"I USClS I and judicial precedent SUpp0l1 the use of tax returns 
and the lIet incollle/igl/rcs in determining petitioner's ability to pay. Plaintiffs' argument that these 
figures should he revised hy the court by adding hack depreciation is without support." Chi-FclIg 

Chollg 71 Y F.Supp. at 537 (emphasis added). 

For a C corporation, USCIS considers net income to he the figure shown on Line 2S of the FornI 
1120, U.S. Corporation Income Tax Return. The record before the director closed on May 16, 200S 
with the receipt by the director of the petitioner's initial submission. As of that date, thc petitioner's 
2006 federal income tax return was the most recent return available. The petitioner submitted no tax 
returns or other evidence concerning its ability to pay with its initial suhmission. On appeal, the 
petitioner suhmitted its 2007 tax return and an application for an extension of time in which to file its 
2008 return. The 20m tax return states the petitioner's net income as 53,090. This amount is less 
than the proffered wage and is therefore insufficient to establish the petitioner's ability to pay the 
proffered wage for that year. Counsel stated in his attachment to the appeal that the petitioner was 
providing a copy of the 2006 tax return, howcver, no such tax return appears in the record. Thus, the 
petitioner has not estahlished the ability to pay the beneficiary the certified wage in either 2006 or 
2007 from its net income. 

If the net income the petitioner demonstrates it had available during that period, if any, added to the 
wages paid to the beneficiary during the period, if any, do not equal the amount of the proffered 
wage or more, USCIS will review the petitioner's assets, Net current assets are the difference 
hetween the petitioner's current assets and current I iahilities 4 On the Form I 120, a corporation's 
year-end current assets are shown on Schedule L. lines I through 6 and include cash-on-hand. Its 
year-end current I iahil it ies are shown on lines 16 through 18. On the Form I 120-A, a corporation', 
year-end current assets are ,IHlvm on Part Ill, lines I through 6. Its year-end current liahilities are 
shown on lines 13, 14, and 16. If the total of a corporation's end-of-year net current assets and thc 
wages paid to the heneficiary (if any) are equal to or greater than the proffered wage, the petitioner i, 
expected to be able to pay the proffered wage using those net current assets. The 2006 tax return 
was not suhmitted. The 2007 tax return shows net current assets of -58.135. Negative net current 
assets arc insufficient to demonstrate the petitioner's ability to pay the proffered wage. 

Thercl'ore, from the date the ETA Form 9089 was accepted for processing hy the DOL. the petitioner 
did not estahlish its continuing ability to pay the beneficiary the proffered wage as of the priority 
date through an examination of wages paid to the beneficiary, its net income, or net current assets. 

" According to Barron's DicliOlwn' Il(,ACcllllllting Terms 117 (3'" ed. 20(0), "eurrent asse!'." consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Id. at II X. 



The petitioner submitted a profit and loss statement dated March 23, 2009. Counsel's reliance on 
unaudited financial records is misplaced. The regulation at 8 C.F.R. * 204.5(g)(2) makes clear that 
where a petitioner relics on financial statements to demonstrate its ability to pay the proffered wage. 
thosc financial statemcnh must be audited. As there is no accountant's report accompanying these 
\latemenh, the AAO cannot conclude that they represent audited statements. Unaudited financial 
statcmcnts are thc represcntations of management. The unsupportcd rcpresentat ions of managemcnt 
arc not reliable cvidcncc and are insufficient to demonstrate the ability to pay thc proffered wagc. 

USCIS may consider thc ovcrallmagnitude of the petitioner's busincss activities in its determination of 
the petitioner's ability to pay the proffered wage, See Matter o(Soneguwa. 12 I&N Dec. 612 (BIA 
19(7). The petitioning entity in SOllegaw(l had been in business for over 11 years and routinely eal1led a 
gross annual incomc of about $100,000. During the year in which the petition was tiled in that case, the 
pctitioner changed business locations and paid rent on both the old and new locations for five months. 
Therc were large moving costs and also a period of time when the petitioner was unable to do regular 
husiness. The Regional Commissioner detennined that the petitioner's prospects for a resumption of 
successful husincss operations were well established. The petitioner was a fashion designer whose 
work had been featured in Time and Look magazines. Her clients included Miss Universe, movic 
actresses, and society matrons. The petitioner's clients had been included in the lists of the best-dressed 
California women. The petitioner Icctured on fashion design at design and fashion shows throughout 
the United States and at colleges and universities in Califomia. The Regional Commi.ssioner's 
determination in So/legmm was based in part on the petitioner', sound business reputation and 
outstanding reputation as a couturiere. As in SOl1egawa, USCIS may, at its discretion, consider 
evidence relevant to the petitioner's financial ability that falls outside of a petitioner's net income and 
net CUITcnt asset>. USCIS may consider such factors as the numher of years the petitioner has heen 
doing husincss, the estahlished historical growth of the petitioner's business, the overall numher of 
employccs, the occurrence of any uncharacteristic business expenditures or losscs, the petitioner's 
reputation within its industry, whether the beneficiary is replacing a former employee or an outsourced 
service, or any othcr evidence that LJSCIS deems relevant to the petitioner's ahility to pay the proffered 
wage. 

Thc petitioner submitted no regulatory proscribed financial information for 2006. The petitioner's 2007 
Form 1120 demonstrates a net income of 53,090 and net current assets of -$8, 135. The petitioner 
submitted no information or evidence about its reputation or any similarities to liken the petitioner's 
situation to that of SOllegmm. The evidence does not demonstrate that the petitioner had one unusual or 
extraordinary year or that the financial picture presented by its tax retum for 2007 is inaccurate. Thus, 
assessing the totality of the circumstances in this individual case, it is concluded that the petitioner has 
not estahlished that it had thc continuing ability to pay the proffered wage. 

In addition to the issuc as to whcther the petitioner has the ability to pay the proffered wage, thc 
director found that thc petitioncr failed to adequately document that the bencficiary has the required 
training and experience for the position offered. To be eligihle for approval, a beneficiary must have 
the education and experience specified on the labor certification as of the petition's filing date. See 
MOllero!'Willg'\' Tm HOllIe, 161&N Dec. 158 (Act. Reg. Comm. 1977) The regulation at 8 C.F.R. * 204.5(!)(3 )(ii) specifics for the classification of an other worker that: 
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(A) (Jel/em/. Any requirements of training or experience for skilled workers, 
profes.sionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received. 

* * * 

(D) Olher \\'()rker.l. If the petition is for an unskilled (other) worker, it must he 
accompanied hy evidence that the alien meets any educationaL training and 
experience. and other requirements of the lahor certification. 

The ETA Form 'lOg,! requires a high school education, three months of training in elder caregiving 
or as a health calT aide or alternatively, an associate's degree in nursing or medicine or status as a 
registered nurse, nursing assistant, or certified nursing assistant. In addition to these requirements, 
the ETA Form 90g,! abo requires certification in CPR, First Aid, and Health Screening and the 
worker "must know food nutrition, food preparation, food storage and menu planning, must he 
willing to be fingcrprinted to be suhmitted to the Department of Justice" and that the worker "must 
be a live-in staff mcmher." The petitioner submitted no evidence before the 
hend' On appeaL the petitioner suhmitted a letter from 
the stating that the heneficiary worked with the "1,1",-1,, 

to Novemher 15, 2006. The letter states that the beneficiary provided "personal assi.stance, medical 
attention, emotional support and cleaning assistance for the elderly ... landl cleaning services at the 
residcnces ... landl also received k~reparation of meals and in . feed the 
elderly." This letter does not state __ position with and 
docs not state whether the heneficiary worked in a full-time or part-time capacity. In addition, the 
heneficiary failed to list this expcrience on Form ETA 750B. Maller of Leullg, 16 I&N Dec. 2530 
(BIA 1976) (the BIA in dicta notes that thc bcneficiary's experience, without such fact certified by 
DOL on the beneficiary's Form ETA 750, lessens the credihilit of thc evidence and facts asserted). 
The ioner also submilled a letter from 

stating that the heneficiary was employed as a genera mm 
March I], 2()04 to Septemher 10. 2()O). This lellcr is insufficient to establish that the heneliciar) 
received training III cider earegiving or as a health carc aide as required hy the terms olthe lahor 
certification. 

In regards to the training and specific requirements of the labor certification, the petitioner also 
suhmilled a January 7, lOllS Certificate of Completion for "Medication - Annual Class" conducted 
hy one 01 its owners, a Health Screening Report dated April I I, 2007 including a tuberculosis 
screening result. a certification in CPR/Basic First Aid issued March 18, 2009. These trainings and 
certifications are dated after thc priority date of the labor certification. As a result, they arc 
insufficient to prove that the heneficiary met the specific requirements of the labor certifications 
prior to the certification date. See Moller of Wing's Teo House, 16 I&N Dec. 158. The petitioncr 
also suhmitted a first aid certification dated April 26, 2006, which is sufficient to satisfy that 
requirement of the lahor certification. No evidence was suhmitted that thc heneficiary had the 



required training. that he had the required health screening. or that he possessed the 'recific skills in 
Illeal and food preparation as required by the srecific terills of the labor certil·ication. In addition. no 
cvidcncc was suhnlittcd to show that the beneficiary submitted or was willing to subillit fingerprillls 
or that hc was willing to work as a live-in caregiver. As a result. we are unahle to detcrmine that the 
hcncficiary po"e,ssed the training and specific requirements required by the labor certification by the 
time of the priority date. 

The petition will be denied for the abovc stated reasons. with each considered as an independent and 
alternative basis for denial. In visa petition proceedings. the burden of proving eligibility for thc 
benefit sought remains entircly with the petitioner. Section 291 of the Act. 8 LJ .S.c. ~ 1361. Here. 
that burden has not been mel. 

ORDER: The arpeal is disillissed. 


