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DISCUSSION: The preference visa petition was approved by the Director, Vermont Service
Center, on October 26, 2001, but the approval was later revoked by the Director, Texas Service
Center (the director), on February 17, 2011, The petitioner has appealed the decision to revoke
the approval of the petition to the Administrative Appeals Office {AAQ). The appeal will be
dismissed.

The petitioner is a restaurant.’ It seeks to employ the beneficiary permanently in the United States
as a cook pursuant to section 203(b)3)AXi) of the Immigration and Nationality Act (the Act). 8
UScC. §1 15_’%(1*1}(3)(A}(i).3 As required by statute, a labor certification (Form ETA 750
Application for Alicn Employment Certification) approved by the U.S. Department ol Labor
(DOLY accompunied the petition. The director revoked the approval of the visa petition. linding
that cvidence of record failed to demonstrate that the beneficiary had the requisite work
experience in the job offered prior to the priority date and that the petitioner failed to establish
the ability 1o pay the proffered wage from the priority date. The director also found fraud against
the beneficiary.

The AAO conducts appellate review on a de novo basis. See Softane v. DOJ. 381 F.3d 143, 145
(3d Cir. 2004).

On September 290 20110 the AAO ssued o Request for Evidence and Notice ot Derogutory
Information (REENDI) to both the petitioner and the beneficiary, requesting additional evidence to
demonstrate that the beneficiary had the requisite work experience in the job offered belore the
priority date. The AAO also requested the petitioner to submit evidence (o demonstrate the ability
to pay the proffered wages of the beneficiary and of other beneficiaries that the petitioner hadd
sponsored since 20017 The AAO gave both the petitioner and the beneficiary 30 days to respond.

The petitioner did not respond to the AAQ’s RFE/NDIL. The beneticiary, however, through her
cnunscl.* responded to the AAO’s RFE/NDI. —in his brict

expressed his objection o the re-adjudication of the petition by the AAOQ. He specilically states:

Areview ol the petitioner’s website (http://www.corporateche fs.com/sundry-shops.php) shows
that the petitioner offers services including: dry cleaning, flower delivery, car oil changes, auto
detailing and a sundry shop. (last accessed September 7, 2011).

Section 203(bY 3} A1) of the Act. 8 U.S.C. § H33(bX3)(A)(1), provides tor the granting ot
preference classification o qualified immigrants who are capable. al the time of petitioning {or
classtfication under this paragraph, of performing skilled abor (requiring at least two years
training or expericnee), not of a temporary nature, for which qualified workers are not available
in the United States.

The detatls of the other employment-based petitions and the other alien beneliciaries
associated with those petitions are disclosed in the AAO™s RFE/NDI.



Page 4

The Beneficiary objects to the Service’s request for additional evidence without first
reaching the issue of the validity of the [director’s] Notice of Intent to Revoke
(NOIR). Your office has asserted that it is proper to review appeals on a “de novo”™
basis. Soltane v. DOJ, 381 F.3d 143, 145 (3" Cir. 2004). However, the case cited
by the Service is not applicable in the First Circuit, where the Petitioner is located,
and more importantly does not speak to the appeal of a revocation. A careful
reading the Soltane decision reveals that it is in fact an appeal of a visa denial.

_ contention that the AAO does not have de nove authority to adjudicate and
reexamine the appeal is not persuasive. An application or petition that fails to comply with the
technical requirements of the law may be denied by the AAO even if the Service Center does not
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v.
United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003);
see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts
appellate review on a de novo basis). It ts appropriate for the AAO to reexamine the validity of
the visa petition and the labor certification at this stage of the proceeding, including the
beneficiary’s qualifications for the position.

_also submits the following additional evidence to demonstrate that the beneficiary has
the requisite work experience in the job offered before the priority date and that the finding of fraud
against the beneficiary is not supported by evidence of record:

A statemment dated October 17, 2011 fromm
_stating that the beneficiary worked as a cook at his establishment from January
20, 1997 to May 15, 1999 and that her responsibilities included preparing regional typical
dishes as well as other dishes served in the restaurant;
+ Copies of the beneficiary’s payment stubs issued in August 1998, March 1999, and April
- 1999 by

A copy ol the beneficiary’s termination contract, showing that the beneficiary worked for
h from January 20, 1997 to May 15, 1999; and

* A copy of the beneficiary’s booklet of employment and Social Security showing that the
beneficiary worked a from January 20, 1997 to May 15, 1999.

Betfore we adjudicate the appeal, we note that neither the beneficiary nor her counsel (_)
is considered an affected party in this proceeding. See 8 C.F.R. § 103.3(a)}(1)(iii)(B), stating that an
affected party does not include the beneficiary of a visa petition. In this case, however, the director
found fraud against the beneficiary, and the AAO issued an RFE/NDI to the beneficiary,
specifically requesting the beneficiary to provide additional evidence to rebut the director’s finding
of fraud against him.

United States Citizenship and Immigration Services (USCIS) has the authority to enter a fraud
finding, if during the course of adjudication, it discloses fraud or a material misrepresentation. In
this case, the beneficiary has been given notice of the proposed findings and has been presented
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wilh opportunity (o respond to the same. Therefore, we will accept the additional evidence
submittedd by the beneliciary through her counsel.”

Upon de novo review, we tind that viewed together, the evidence submitted above retlects that the
beneficiary has the requisite work experience before the priority date. The statement dated October
17. 2011 trom || i cludes the nume, address, and title of the author, and has
a sufficient description ol the beneficiary’s duties, in compliance with the regulation at 8 C.F.R. §
204.5(M(3A)Y. The beneliciary’s booklet of employment and Social Security combined with
her termination contract and the paystubs show that the beneficiary was employed by [ EGcGczGEG

I o Brocil from January 20, 1997 0 May 15, 1999, Therefore, we conclude that the
beneticiary qualifies to perform the duties of the position. We will withdraw the director’s finding
of fraud against the beneficiary.  The AAQO notes that the director found fraud against the
beneliciary because the petitioner failed to respond to the director’s Notice of Intent to Revoke
(NOIR) dated November 17, 2010. The record does not support the director’s finding of fraud
against the beneficiary.

Nevertheless, the appeal cannot be sustained, and the approval of the petition reinstated, as the
petitioner has tailed to submit additional evidence to demonstrate the ability to pay the proffered
wages of the beneticiary and of other alien beneficiaries from their respective priority dates, The
petitioner also has tailed to provide evidence showing when the beneficiary ported to another
similar caplovment pursuant to section 204(j) of the Act as amended by section 106(c) ot the
American Competitiveness in the Twenty-First Century Act of 2001 (AC21) (Pub. L. 106-313).
As noted carlier, the petitioner did not provide any response to the AAO’s RFE/NDI within the time
{rame provided.

The AAQ spectfically alerted the petitioner that failure to respond to the RFE/NDI would result in
dismissul without further discussion since the AAO could not substantively adjudicate the appeal

We will provide counscl for the beneficiary a courtesy copy of this decision.

On appeal counsel for the petitioner contended that the petitioner no longer had obligation 1o
provide tinancial documentation such as federal tax returns, annual reports, or audited financial
statements. once the beneficiary changed jobs. The record contains a letter {rom

stating that the beneficiary is currently an employee ol the
No indication of when the beneficiary started with the _

what the duties of the beneficiary, and how much she is paid.

On the subject of porting, the AAQO notes that where the approval of the Form 1-140 petition is
revoked for good and sufficient cause, the beneficiary cannot invoke the portabitity provision of
section 204(7). because there would not be a valid, approved petition underlying the request 1o
adjust status to permanent residence by virtue of having ported to the same or similar job. See
Herrera v, USCIS, 571 F.3d 881 (9™ Cir. July 6, 2009) (the Ninth Circuit held that in order to
remain valid under section 204()) of the Act, the 1-140 petition must have been valid from the
start).
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without the information requested. The failure to submit requested evidence that precludes a
material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. § 103.2(b)(14).

Because the petitioner failed to respond to the RFE/NDI, the AAO is dismissing the appeul
without further discussion. We conclude that the petitioner has failed to meet the burden of
proving by a preponderance of the evidence that the petitioner has the ability to pay the proffered
wage from the priority date and continuing until the beneficiary receives her lawful permanent
residence.

We further find that there is good and sufficient cause to revoke the ‘approval of the petition as
required by section 205 of the Act, 8 U.S.C. § 1155.

Section 205 of the Act, 8 U.S.C. § 1155, states:

The Secretary of Homeland Security may, at any time, for what [she] deems to be
good and sufficient cause, revoke the approval of any petition approved by [her]
under section 204. Such revocation shall be effective as of the date of approval of
any such petition.

The realization by the director that the petition was approved in error may be good and sufficient
cause for revoking the approval. Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988).

However, before the director can revoke the approval of the petition, the regulation requires that
notice must be provided to the petitioner. More specifically, 8 C.F.R. § 205.2 reads:

(a) General. Any Service [USCIS] officer authorized to approve a petition under
section 204 of the Act may revoke the approval of that petition upon notice (o the
petitioner on any ground other than those specified in § 205.1 when the necessity
for the revocation comes to the attention of this Service [USCIS]. (emphasis
added).

In addition, the regulation at 8 C.F.R. § 103.2(b)(16) states:

(1) Derogatory information unknown to petitioner or applicant. If the decision
will be adverse to the applicant or petitioner and is based on derogatory
information considered by the Service [USCIS] and of which the applicant or
petitioner is unaware, he/she shall be advised of this fact and offered an
opportunity to rebut the information and present information in his/her own behalf
before the decision is rendered, except as provided in paragraphs (b)(16)(ii), (iit),
and (iv) of this section. Any explanation, rebuttal, or information presented by or
in behalf of the applicant or petitioner shall be included in the record of
proceeding.
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Further. Matter of Arias, 19 1&N Dec. 568 (BIA 1988) and Matrter of Estime, 19 I&N Dec. 450
(BIA 1987) provide that:

A notice of intention to revoke the approval of a visa petition is properly issued
for "pood and sufficient cause” when the evidence of record at the time ol
issuance. i unexplained and unrebutted, would warrant a denial of the visa
petition based upon the petittoner’s failure to meet his burden of proof. However,
where o notice of intention to revoke 1s based upon an unsupported statement.
revocation of the visa petition cannot be sustained.

Here. the AAQ provided the petitioner with notice of the derogatory information specitic to the
current proceeding. In the September 29, 2011 RFE/NDI we disclosed the names of other alien
beneficiaries that the petitioner had sponsored since 2001, the decision of the director on the
petition filed, and the date the alien beneficiaries adjusted to lawful permanent resident. We also
reguested the petitioner to submit specific evidence such as copies of the beneficiary™s W-2 for
2004-2009. copies of the petitioner’s federal tax returns for 2004-2009. audited financial
statemuents. or annuad reports for those years. None is submitted.

The revocation of the previously approved petition is, therefore, based on good and sufticien
cause. Notwithstinding the USCIS burden to show good and sufficient cause in proceedings to
revoke the approval of a visa petition, the petitioner bears the ultimate burden of establishing
chigibility tor the benefit sought. The petittoner's burden is not discharged untif the immigrant
visa is issued. Tongatapu Woodcraft of Hawaii, Lid. v. Feldman, 736 F.2d 1305 (9th Cir. [984).
As the petitioner failed to demonstrate the continuing ability to pay the proftered wige from the
priority date until the beneficiary receives her lawful permanent residence or untit she ported in
accordunce with section 204(5) of the Act. the approval of the petition cannot be renstated.

The burden of proof in these proceedings rests solely with the petitioner. Section 241 of the Act.
S8 US.C§ 1361, The petitioner has not met that burden.

ORDER: The director’s tinding of fraud against the beneficiary is withdrawn. The appeal
ts dismissed. The petition remains revoked.



