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DISCUSSION: On May 8, 2012 the Director, Texas Service Center, revoked the approval of
the petition. invalidated the labor certification, and certified the decision 1o the Administrative
Appeals Oflice (AAOQ) lor review pursuant to 8 C.F.R. § 103.4(a)." Upon review. the AAO will
affirm the May 8. 2012 decision.

The petitioner 15 a lending company. It seeks to permanently employ the bencliciary in the United
States as an account collector pursuant to section 203(b)(3)A)(ti1) of the Immigration and
Nationality Act (the Act), 8 US.C. § llSI%(b)(.'&)(A)(iii).2 As required by statute, the petition is
submitted along with an approved Application for Permanent Emptoyment Certification (ETA
Form Y089). The petition was initially approved by the Director, Nebraska Service Center. on
October 25, 2010, but on January 9, 2012 the Director, Texas Service Center (the director).
reopened the matter and sent a Notice of Intent to Revoke (NOIR) (o the petitoner.

In the Junuary 9. 2012 NOIR, the director noted, among other things, that the petitioner could not

have conducted good faith recruitment efforts since the petitioner listed an address different than

the petitioner on its advertisements (newspaper, in-house, and online through the Massachuseits

job bank). The director indicated that the petitioner is located o || | GcNcNEGEEEEE
B o he address listed on all of the job advertisements s [ INEGEG_GGG
|

[n response to the direetor’s January 9. 2012 NOIR the petitioner submitted statements {rom

people famitiar with the recruitment cfforts at the time, who claim that the | IENENMEG
address was tvped erroncously, that the typographical error was never discovered betore the

NOIR wias seni, and that the crror was inadvertent, or an oversight, and not in any way

intentional.

The director revoked the approval of the petition and invalidated the labor certification on May
8. 2012 finding that the petitioner failed to conduct the recruitment efforts in good faith and thal
there was fraud or willful misrepresentation involving the labor certification process.  The
dircctor also found that the petitioner failed to establish by a preponderance of the evidence that
it has the ability 1o pay the proffered wage trom the priority date and continuing until the
beneficiary reccives her lawftul permanent residence.

The AAQ conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004).

Under S CF.R. § 103.4a)(1) certifications by district directors may be made 10 the AAO
“when a case ivolves an unusually complex or novel issue of law or fact.”™

Section 2033} A i) of the Act, 8 U.S.C. § 1153(b)(3)A)tii), provides for the granting, ol
preference classification to other qualified immigrants who are capable, at the time of petitioning
for clussification under this paragraph, of performing unskilled labor, nol ot a temporary or
seasonal nature. for which qualitied workers are not available in the United States.
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As set torth i the divector’s May 8, 2012 decision, the issues in this case are (a) whether or not
there was Traud or willful misrepresentation tnvolving tabor centification, whether or not the
petitioner conducted the recruitment efforts in good faith, and (b) whether or not the petitioner
has the ability 1o pav as of the priority date and continuing until the beneficiary obtains fawlul
permanent residence.

a) Good Faith Recruitment and Invalidation of the Labor Certification

To show that the petitioner conducted recruitment in good faith, new counscel for the petitioner.
of | o ovided the following evidence:’

o A statement dated February 8, 2012 from one of the owners of the petitioner -
g

o A copy ol a tacsimile dated May 31, 2006 l'rom_ to the Boston Herald
Classitied Section;

e (opies of the newspaper tear sheets tor the position offered, published tn the Bosion Sunday
Herald on Sunday. June 4, 2006 and Sunday, June 11, 2006;

o A copy of the advertisement published online at the website of the Massachuserts
Department of Worktorce Development (Massachusetts job bank):
A copy of the in-house posting notice:
A copy ol a facsimile dated May 31, 2006 from _ to the petitioner advising the
petitioner o post a job announcement at the petitioner’s place ol business for 14
consceutive days: and

e A copy ol the letier dated February 14, 2000 (rom the Boston Herald addressed o
- stating that the job ads would also be posted online on jobiind.com for 30 days:

outlined the steps his compiny ook (o recruit
reviewed the advertisenient and other items
permission to place the advertsement with the
assachusctts job bank. He also stated that he posted the job

In his February 8, 2012 statement,
U.S. workers. He stated that he and
prepared by | G 20d gave
Boston Hevald and online with the

T ! c rcfcrred 1o as counscl or by her name
throughout this decision. The evidence above was submitted by counsel after the director issued
the January 9. 2012 NOIR.

' The AAO noles lhul_ was counsel of record for both the petitioner and the
beneliciary originally. He helped the petitioner in the labor certification process, He also helped
the petitioner file the Form I-140 petition in 2006, He was under U.S. Citizenship and
Immigration Services (USCIS) investigation for allegedly submitting fraudulent Form ETA 750
Labor certafication applications and Form [-140 immigrant worker petitions, when the director
initially sent the January 9, 2012 NOIR. | h:s since been suspended from practice
hefore the United Stes Department of Homeland Security for three years trom March 1, 2012,
B csontations in this matter will be considered. e will be referred 1o throughoeut

this decision by name,
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announcement for the job offered on the bulletin board at _

B (o ¢ consceutive days from June 1, 2006 to June 15. 2006. m
indicated that nobody sent a resume, called, or inquired about the position despite all ol the

recruttinent etforts.

Regarding the address listed on the in-house job announcement and the  newspuper
advertisements, the petitioner stated that the address shown on the in-house job announcement
and the newspaper advertisements is incorrect due (0 a typographical error, that the error was not
discovered until the director sent the NOIR on January 9, 2012, and that the crror was not
intentional.

The director revoked the approval of the petition and invalidated the labor certification, because
the petittoner advertised Tor the position offered using an address that is not associated with the
petitioner. The director specifically stated that by providing wrong address to potential job
seckers the petitioner did not provide U.S. workers an opportunity to respond to the job
announcement.

W agree.

The newspaper. the 1n-house, and the online job unnouncements all asked potential job
applicants (o apply by mail and to forward their resumes o | NG
ﬁ an address which does not belong to the petitioner. |GG incd tha even
though the address was wrong, he would still have received resumes from people who were
interested in the positon if they mailed their application to his business. It would be clear 1o
any United States postal worker delivering the mail when he or she was walking down [ EREGEG<6N

I (hot our business [Signature Finance] was located at _

_;1sscrlion that the US. postal worker would have delivered the muail 1o his
address even though the mail was addressed to a different location is not persuasive. The record
contuins no evidence showing that the U.S. postal worker would have actually delivered mail
addressed 10

Going on record without supporting documentary evidence is not sufficient for purposes of
mecting the burden of proof in these procecedings.  Matter of Soffici. 22 1&N Dec. 158, 163
(Comm. 1Y98) (ciung Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Commy.
[972)).

We agree with the director that it would be almost impossible for interested job applicants (o
apply lor the position offered in this case since they could only respond to the job announcemuent
by mail. The interested applicant’s resume or other relevant documentation would not reach the
petitioner through the mail because the wrong address was provided.

The petitioner claimed that the wrong address on all of the job announcements was provided
inadvertently,
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The AAQ notes that the petitioner also listed the address on Part 0, item 4 of the

Form 1-140 and on Part H. item | of the ETA Form 9089,

Purt 6. item 4 of the Form 1-140 petition reads. “Address where the person will work if different
from acddress in Part 1. The petitioner answered. _

Part 1. ttem | ot the E'TA Form 9089 states, “lob Opportunity Information { Where work will be
pertormed).” The petitioner answered, - °

Buasced on the evidence submitted and the tacts stated above, we determine that there was {raud or
willful misrepresentation involving the labor certification application.

USCIS. pursuant o 20 C.F.R. § 656.30(d), may invalidate the labor certification based on fraud
or willful misrepresentation. The regulation at 20 C.F.R. § 656.30(d) states:

fnvalidation of labor certifications.  After issuance, a labor certification may be
revoked by ETA using the procedures deseribed in § 656032, Additionally, alier
issuance, @ Jabor certification is subject to invalidation by the DHS [Depurtment
of Homeland Sceurity] or by a Consul of the Department of State upon a
determination, made in accordance with those agencies™ procedures or by a court.
ol fraud or willful misrepresentation of w material fact involving the labor
certitication apphication.

As immigration otficers. USCIS Appeals Officers and Center Adjudications Officers possess the
full scope of authority accorded to officers by the relevant statutes, regulations, and the Sceretary
ot Homeland Security s delegation of authority. See sections 1O1(a)(18), 103(a), and 287(b) of
the Act: 8 CUUR. §§ [03.1(b), 287.5(a); DHS Delegation Number 0150.1 (cffective March 1.
2003).

With regard to immigration fraud, the Act provides immigration officers with the authority 10
administer oaths, consider evidence, and further provides that any person who knowingly or
willfully gives false evidence or swears to any false statement shall be guilty of perjury. Section
287¢(hy of the Act. 8 U.S.C. § 1357(b).  Additionally, the Secretary of Homeland Security has
delegated 1o USCIS the authority to investigate alleged civil and criminal viofations of the
immigration laws, including application {raud, make recommendations for prosccution, and take
ather “appropriate action.” DHS Delegation Number O150.1 at para. (2)(1).

As an issue of fact that is matertal to an alien’s eligibihity for the requested immigration benel
or that alien’s subsequent admissibility to the United States. the administrative findings in an
immigration proceeding must include spectfic findings of fraud or material misrepresentation.
Within the adjudication of the visa petition, a finding of fraud or matertal misrepresentation will
undermine the probative value of the evidence and lead to a reevalvation of the reliability and
sufficieney of the remaining evidence, Matter of Ho, 19 T&N Dec. 582, 591-592 (BIA TUSS).
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Quitside of the basic adjudication of visa eligibility, there arc many critical functions of the DHS
that hinge on a finding of fraud or material misrepresentation.  For example. the Act provides
that an alicn is inadmissible to the United States if that alien seeks to procurc. has sought to
procure, or has procured a visa, admission, or other immigration benefits by fraud or by willfully
misrepresenting a material fact. Section 212(a)(6)(C) of the Act, 8 U.S.C. § 1182, Additonally.
the regulations slate that the willful failure to provide full and truthful information requesied by
USCIS constitutes a failure to maintain nonimmigrant status. 8 C.F.R. § 214.1(). For these
provisions to he cffective, USCIS s required to enter a factual finding of fraud or materal
misrepresentation into the administrative record.”

It USCIS were 1o be barred from entering a finding of traud after a petitioner withdraws the visa
petition or appeal. or after the petition 18 automatically revoked, the agency would be unable 10
subsequently enforee the Taw and find an alien inadmissibie for having “sought to procure™ an
immigrant visa by fraud or witlful misrepresentation of o material fact. See section 21 2(a)(6)C)
of the Act.

With regard 1o the current proceeding, section 204(b) of the Act states, in pertinent part, that:

After an investigation of the facts in cach case . . . the [Seceretary of Homeland
Security| shall, if [she} determines that the facts stated in the petition are true and
that the aften .. Lin behalf of whom the petition 1s made s an immediate refative
specitied in section 201 (h) or is eligible for preference under subsection {a) or {(b)
of section 203, approve the petition . . . .

Pursuant to section 204(b) of the Act. USCIS has the authority to issue a determination regarding
whether the fucts stated in a petition filed pursuant to section 203(b) of the Act ure true. A
mutterial issue in this case is whether there was Traud or willful misrepresentation involving the
tabor certitication application. Submitting false documents amounts to a willful cfiort to procure
a benelic wltimately Jeading to permanent residence under the Act. The Attorney General has
held that o misrepresentation made in connection with an application for a visa or other
document. or with entry into the United States, is matertal if either:

It is important (o note that, while it may present the opportunity to enter an administrative
finding of fraud. the immigrant visa petition is not the appropriate forum for finding an alicn
madmissible, See Marter of (3, 8 I&N Dec. 295 (BIA 1959). Insicad, the alicn may be found
inadnissible at a Jater date when he or she subsequently applies for admission into the Untted
States or applies for adjustment of status to permanent resident status. See sections 212(a) and
245¢a) of the Act, S US.CL §§ 1182(a) and 1255(a). Nevertheless. the AAQ has the auwthority o
enter o fraud finding, it during the course of adjudication, it discloses fraud or a matertal
misrepresentation.  In this case, the beneficiary has been given notice of the proposed findings
and has heen presented with an opportunity to respond to the same.
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(1) the alien s excludable on the true facts, or (2) the nusrepresentation tends
to shut off a hne ol inguiry which is relevant to the alien's eligibtlity and which
nught well have resulted in a proper determination that he be excluded.

Muaitier of § & B-C-, 4 1&N Dec. 436, 447 (A.G. 1961). Accordingly. the materiality test has
three parts. First, 1f the record shows that the alien is inadmissible on the true facts, then the
misrepresentation is material. fd. at 448, If the foreign national would not be inadmissible on
the true facts, then the second and third questions must be addressed. The second question is
whether the misrepresentation shut off a line of inquiry relevant to the alien’s admissibility. /d.
Third. if the relevant line of inquiry has been cut off, then it must be determined whether the
inquiry might have resulted ina proper determination that the foreign national should have been
excluded. fed. at 449,

Here, the director in the January 9, 2012 NOIR identified the inconsistencies in the record
pertaining {o the address listed on the job announcements. The petitioner stated in response to
the January Y, 2012 NOIR that the address listed on the job announcements was simply the resuli
ot a typographical error or an oversight, and that it was not made intentionally.

We find. however, that the address listed on the job announcements was also listed on the Form
1140 petition and the ETA Form 9089, which raises significant doubt that the petitioner
inadvertently listed a wrong address on the job announcements.  Based on the noted problems in
the Tabor certification application, the AAO finds that the petitioner has willtully misrepresented
facts about the labor certification application.” Although the petitioner in this case presented an
approved tabor certification, the labor certification appears to have been approved cerroncously.

[ S s . .. . - - ..
" Fhe term ~wialliully™ in the statute has been interpreted o mean “knowingly and intentional |y

as distinguished from accidentally, inadvertently, or in an honest belief that the facts are
otherwise. See Matier of Healy and Goodchild, 17 1&N Dec. 22. 28 (BIA 1979) (“knowledge ot
the falsity of the representation™ is sutficient): Forbes v. INS, 48 F.3d 439, 442 (Uth Cir. 1995)
(interpreting “williully™ to mean “deliberate and voluntary™). Materiality 1s determined based on
the substantive law under which the purported misrepresentation is made.  Sce Matter of
Betmaros-Careillo, 13 T&N Dec. 195 (BIA 1969); see also Matier of Healv and Goodchild. 17
&N Dece. 220 28 (BIA 1979). A matertal issue in this case 1s whether the beneficiary has the
required experience tor the position offered, since the substantive law governing the approval ol
immigrant visa petitions requires an employer and alien beneficiary to demonsirate that the alicn
meets the minimum  qualitications for the job offered.  See 8 C.FR. 8§ 204.5(2)( 1.
204 513K HB)-(C). Morcover, as a necessary precondition for obtaining a labor certificanon.
emplovers must document that their job requirements are the actual minimum requirements lor
the position, see 20 C.F.R.§ 656.21(b)YS) (1998), and that the alien beneficiary meets those
actual, minimum requirements at the time of filing the labor certification application, see Matter
of Suritejdiam. 1989-INA-87 (BALCA Dec. 21, 1989). A misrepresentation is material where
the application involving the misrepresentation should be denied on the true facts. or where the
nusrepresentation tends o shut ofta line of inquiry which is relevant to the applicant’s ¢ligibility
and which might well have resulted in a proper determination that the application be denied. See
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[T USCIS Nebraska Service Center had initially known the true facts, it would have denied the
emplover’s petition, as the ETA Form 9089 was falsified. In other words, the concealed facts. it
known. woukd have resulted in the outright denial of the petition. See Muarter of Silver Dragon
Chinese Restaurant, 19 T&EN Dee, 401, 403 (Comm™r 1986). USCIS Nebraska Scrvice Cenler
wias unable to mahke a proper investigation ot the facts when determining, eligibility for the
benefit sought, because the petitioner shut oft a line of relevant inquiry by submitting frauduten:
or ladsificd information (that the address on the job announcements was the result of a simply
typographicad crror).  Accordingly, the nusrepresentation was material under the sccond and
third inquiries of Mauer of S & B-C-,

By submitting fraudulent information to USCIS, the petitioner sought to procure a benefit
provided under the Act through willful misrepresentation of a material fact. See also Matter of
Ho. 19 I&N Dec. at 391-392. As noted above, it is proper for USCIS to make a finding of [raud
purswint to section 212(u}6)(c) ot the Act, 8 U.S.C. § 1182,

For these reasons, the director’s decision to invalidate the certihied Form ETA 750 1s allirmed as
evidence of record supports the director’s conclusion that there was {fraud or willlul

misrepresentation involving the labor certification. See 20 C.EF.R. § 6536.30(d).

bh) The Petitioner’s Ability to Pay

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Abilitv of prospective emplover to pay wage.  Any petition tiled by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proticred wage. The peutioner must demonstrate this ability wt
the time the priority date 1s established and continuing until the bencficiary
obtains lawlul permanent residence. Evidence of this ability shall be cither in the
form of copies of annual reports, federal tax returns, or audited  financial
statenents.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on
the priority date. which is the date the Form ETA 750 was accepted for processing by any otfice
within the employment system of the DOL. See 8 C.F.R. § 204.5(d).

Hereo as stated above. the Form ETA 9089 was accepted tor processing by DOL on August 0.
2006, The prevatling wage and the offered wage specified on the Form ETA 7300 1s $13.90 per
hour or $285.912 per year,

Marter of S-- and B--C--0 9 I&N Dec. 436, 447 (AG 1961).
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To show that the petitioner has the ability to pay $13.90 per hour or $28912 per vear from
August 202000 and continuing until the beneficiary reccives lawful permanent residence the
petttioner submitted the following evidence:

e Copies of Forms 11208 U.S. Income Tax Return for an § Corporation for the years 2005
through 2009

e Copies of the beneficiary’s Forms W-2 Wage and Tax Statement for the years 2008 und
2009; and

¢ A copy of the petitioner’s Revised Financial Statement and Supplementary Info lor year
cnded December 31, 2010

The evidence n the record of proceeding shows that the petitioner 15 structured as an S
corporation,  On the petition, the petitioner claimed to have been established in 1993 and 10
currently employ three people,

The petittoner must establish that its job offer to the beneficiary is a realistic one. Because the filing
of the Form ETA Q089 Tabor certification application establishes a priority date tor any immigrant
petition Luer based on the Form ETA 9089, the petitioner must establish that the job otfer was
realistic us ot the priorty date and that the offer remained realistic for cuch year thereafier, unul the
beneticiary obtans lawiul permanent residence.  Fhe petitioner’s ability to pay the protiered wage
15 an essentiad element in evaluating whether a job offer s realistic. See Matter of Grear Wall, 16
N Deel 142 {Acting Reg. Comm. 1977); see also 8 CF.RC§ 204.5(g)2). In evaluating whether
a Job ofteris realistic, USCIS requires the petitioner to demonstrate financtad resources sutficient 1o
pay the beneticiary™s proffered wages. although the totality of the circumstances atfecting the
petitioning business will be considered if the evidence warrants such consideration. See Matier of
Sonegawa. 12 1&N Dec. 612 (Reg. Comm. 1967).

[n determining the petitioner’s ability to pay the proftered wage during a given period. USCIS
will first examine whether the petitioner employed and paid the benceficiary during that period. I
the petitioner estabhishes by documentary evidence that it employed the beneliciary ar a salary
cqual w or greater thun the proftered wage, the evidence will be considered prima faucie proofl of
the petitioner’s ability to pay the proffered wage.

Based on the evidence submitted, the beneficiary received the following compensation from the
petitioner in 2008 and 2009:

The AAQ notes that the petitioner submitted copies of its 2003 tx returns.  However, it is
noted that the petitioner’s 2005 tax return s for the year prior to the priority date of the visa
petition: and. therelore, it has little probative value when determining the petitioner’s continuing
abtltty to pav the proffered wage from the priority date of August 2. 2006. Therefore. the AAO
will not consider the petitioner™s 2005 tax return when determining the petitioner’s abihity to pan
excepl when considering the totality of the circumstances atfecting the petitioning business il the
evidence warrants such consideration.
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Tax Year  Actual wage (AW) Yearly Proffered AW minus PW

(Box 1, W-2) Wage (PW)
2008 $45,038.66 $28.912.00 Exceed the PW
2009 $41,021.69 $28,912.00 Exceed the PW

Thus, in order for the petitioner to meet its burden of proving by a preponderance ol the evidence
that it has the continuing ability to pay the proffercd wage from the priority date, the petitioner
must show that i has the ability to pay the full proffered wage of $28,912 in 2006, 2007. and
2010, The petitioner can pay these amounts through either its net income Or net current assels.

I the petitioner chooses o pay these amounts through its net income, USCIS will examine the
net income Hgure rellected on the petitioner’s tederal income tax return, without consideration ol
depreciation or other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (17 Cir.
2000): Tuco Especial v Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010). ¢ff 'd. No. 10-1517
(6th Cir. filed Nov, 10, 2011). Reliance on federal income tax returns as a basis for determining
a petitioner’s ability 1o pay the proflered wage is well established by judicial precedent. Flaros
Reswarant Corp. vo Suva, 632 F. Supp. 1049, 1054 (S.DNY. 1986) (citing Tongaiapn
Woodceraft Hawail, Lid. v Feldman, 736 F.2d 1305 (9th Cir. 1984)): see also Chi-Feng Chang v
Thornburgh, 719 1. Supp. 532 (N.D. Texas [989), K.C.P. Food Co., Inc. v. Sava. 623 F. Supp.
LOSO (S.DINLY. 1URS): Ubeda v, Palmer, 539 F. Supp. 647 (N.D. 1l1. 1982), aff'd. 703 F.2d 571
(7th Cir. 1983). Reliance on the petitioner’s gross receipts and wage expense is misplaced.
Showing that the petitioner’s gross receipts exceeded the proffered wage is insufficient,
Similirly. showing that the petitioner paid wages in excess of the proffered wage is insufficicent.

In K.CP Foad Co.dneovo Sava, 623 F. Supp. at 1084, the court held that the Immigration and
Naturalization Service. now USCIES. had properly relied on the petitoner’s net imcome huure. as
stated on the petitioner’s corporate income tax returns. rather than the petitioner’s gross income
The court specitically rejected the argument that USCIS should have considered income betore
expenses were pad ruther than net income. See Taco Especial v. Napolitano, 696 F. Supp. 2d al
881 (gross profits overstale an employer’s ability to pay because it ignores other necessan
CXPLnses),

With respect to depreciation. the court in River Street Donuts noted:

The AAQ recognized that a depreciation deduction 1s a systematie allocation of
the cost of a tangible long-term asset and does not represent a speaific cash
expenditure during the vear claimed. Furthermore, the AAQ indicated that the
aliocution of the depreciation of a long-term asset could be spread out over the
vears or concentrated into a few depending on the petitioner's choice of
accounting and  depreciation methods. Nonetheless, the AAQ explained that
deprectation represents an actual cost of doing business, which could represent
cither the diminution in value of buildings and equipment or the accumulation of
tunds necessury o replace perishable equipment and buildings. Accordingly. the
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AAQO stressed that even though amounts deducted for depreciation do not
represent current use of cash, neither does 1t represent amounts available to pay
WIELS.

We find that the AAO has a rational explanation for its policy of not adding
depreciation back to net income. Namely, that the amount spent on a long term
tungible assetis a "real” expense.

River Street Dopes at TES. JUSCIS] and judicial precedent support the use ol tax returns and
the ner income figures in determining petitioner’s ability to pay. Plaitiffs™ argument that these
figures should be revised by the court by adding back depreciation is without support.™ -
Feng Chang at 537 (emphasis added).

The record before the director closed on February 10, 2012 upon recetpt by the director of the
petitioner’s submission in response to the director’s NOIR. As of that date. the petitioner’s 2011
federal income tax return was not yet available. Therefore, the petitioner’s income tax return for
2010 1s the most reeent return available. The petitioner’s tax returns demonstrate its net mconw
loss) tor the vears 2006 and 2007 as shown below:

Tax Year Net Income (Loss)’ The PW—-in$
2006 188,649 S 28912
2007 157,033 128912

Therefore. the petitioner establishes the ability to pay through its net income in 2006 and 2007
but not in 2010.

As an alternate means of determining the petitioner’s ability to pay the proffered wage. USCIS

may review the peationer’s net current assets. Net current assets are the difference between the
- . . g 4 . -

petinoner’s current assets and current latalities.” A corporation’s year-cnd current assels aru

For an § Corporation. USCIS considers net income to be the ligure for ordinary income.
shown on fine 21 of page one of the petitioner’™s IRS Form 11208 if the S corporation’™s income ix
exclusively from a trade or business. However, where an § corporation has income. credits.
deductions or other adjustments from sources other than a trade or business, they are reported on
Schedule Ko IE the Schedule K has relevant entries for additional income. credits. deductions or
other adjustments. net income is found on line 23 (1997-2003) line 17¢ (2004-2005) line IS
(2006-2007) ol Schedule K. See  Instructions  for  Form  1120S, 2007,
Dp: wawaars.goy puboars-priora L 20s--2007.pdf (last accessed May 18, 2011) (indicating, thiv
Schedule Kois i summary schedule of all sharcholder’s shares ot the corporation’s income.
deductions, credits, ete.). In the instant case, the net income in 2007 is tound in schedule K.

According o Barron's Dictionary of Accownting Terms 117 (3" ed. 200(h, ~current assets
consist of items having (in most cases) a lite of one year or less, such as cash. marketable
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shown on Schedule T lines 1 through 6. [ts year-end current liabilities are shown on lines 16
through 18 It the otal of a corporation’s end-of-year net current assets and the wages pad e
the beneficiary (i any) are equal to or greater than the proftered wage. the petitioner is expected
to be able o pay the proffered wage using those net current assets.

The record. however, contains no evidence showing the petitioner’s net income or net current
asseis i 20100 The petitioner did not submit the copy of its federal tax return for 2010,

The AAQ observes that the Revised Financial Statement and Supplementary Info for Year Ended
December 310 2010 s not audited.  The regulation at 8 C.F.R. § 204.5(g)(2) makes clear tha
where o petitioner relies on financial statements to demonstrate its ability to pay the proffered
wiage, those lnancial statements must be audited.  An audit 8 conducted 1n accordance with
generally aceepted auditing standards to obtain a reasonable assurance that the finuncial
statements of the business are free of material misstalements. An unaudited financial statement
consists of the unsupported assertions of management. In this case, the financial statement in the
record 18 unaudited, and is therefore unreliable.  Thercfore, the AAO declines to aceept the
Revised Financial Statement and Supplementary Info for Year Ended December 310 2010 as
evidence ot the petitioner’s ability to pay.

Finadlv. USCIS may consider the overall magnitude of the petitioner's business activities in s
determination ot the petitioner's ability to pay the proflered wage. Scee Matter of Sonegawa. |2
I&N Dec. 6120 The pentioning entity in Sonegawa had been in business for over L1 vears and
rowtinely carned a gross annual income of about $100,000. During the year in which the petition
was tled mothat case. the petitioner changed business locations and paid rent on both the old and
new locations for five months. There were large moving costs and also a period of time when
the petiioner was unable to do regutar business. The Regional Commissioner determined that
the petitioner’s prospecis tor a resumption of  successful business operations were well
established. The petitioner was a fashion designer whose work had been featured in Time and
Look magazines. Her clients included Miss Universe, movie actresses, and socicty matrons. The
petitioner's clients had been included in the lists of the best-dressed California women., The
petitioner lectured on fashion design at design and fashion shows throughout the United States
and at colleges and universtties in California. The Regional Commissioner's determination in
Sonegana was based in part on the petitioner’s sound business reputation and outstanding
reputation as a couturiere. As in Sonegawa, USCIS may, at its discretion, consider evidencee
relevant 1o the peationer's financial abtlity that falls outside of a petitioner’s net income and nel
current asseis. USCIS may consider such factors as the number of years the petitioner has been
doimng busiess, the established historical growth of the petitioner's business, the overall number
of emplovees, the occurrence of any uncharacteristic business cxpenditures or losses. the
pelitioner's reputation within its industry. whether the beneficiary is replacing a former emplovee

securities. inmventory and prepaid expenses. Current liabilities™ are obligations pavable ¢in most
cases) within one vear, such accounts pavable, short-term notes payable, and accrued expenses
(such as taxes and salaries)y, fol wt 118,
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or an outsourced service, or any other evidence that USCIS deems relevant 1o the petitioner's
ability 1o pay the prollered wage.

Unlike Soncgawa. the petitioner in this case has not shown any evidence retlecting the business’
reputation or historical growth. Nor has it included any evidence or detailed explanation of the
business” milestone achievements.  The record does not contain any newspapers or magazing
articles. awards. or certifications indicating the business™ accomplishments.  Further. no unusual
circumstances have been shown to exist to paraliel those in Sonegawa, nor bas it been
established that the petitioner during the qualtifving period had uncharacteristically substantial
expenditures.

In examining a petitioner’s ability to pay the proffered wage, the fundamental focus of the
USCIS determination is whether the employer is making @ realistic job offer and has the overall
financial ability 1o satsty the proftered wage. Matter of Great Wall, supra. Given that the
petition’s approval has been revoked and the fact that the petitioner failed to submit the copy of
its federal tax return, annual report, or audited financial statement for 2010 the AAQ s not
persuaded that the petitioner has that ability.  We conclude that the petitioner has not met the
burden of proving by preponderance of the evidence that it has the ability 10 pay the proffered
wage continuously from the priority date, particularly in 20110).

Section 205 of the Act, 8 ULS.C. § 1155, states:

The Seerctary of Homeland Sceurity may, at any time, for what |she] deems to be
vood and sulficient cause, revoke the approval of any petition approved by [her]
under section 2040 Such revocation shalt be effective as of the date of approval of
any such pention,

The realization by the director that the petition was approved m crror may be good und sufficient
cause for revoking the approval, Matter of Ho, 19 T&N Dec. 382, 590 (BIA 1Y88).

For the reasons stated above, the AAO finds that the dircctor has good and sufficient cause 1o
revoke the approval ol the petition as required by section 205 of the Act. 8 US.CL§ 1155,

The revocation of the approval of the petition is atfirmed for the reasons stated above, with cach
considered as an independent and alternative basis for the decision. The burden of prool in these
procecdings rests solely with the petitioner. Section 291 of the Act, 8 US.C. § 1361 The
petitioner has not met that burden.

ORDER: The director’s decision to revoke the approval of the petition is
aftirmed.
FURTHER ORDER: The AAO finds that the petitioner knowingly misrepresented

material fact by providing fraudutent / materiallv misleading
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information i an effort to procure a benefit under the Act and the
implementing regulations.

FURTHER ORDLER: The alien employment certification, Form ETA 750, ETA case
number A-06150-22379, filed by the petitioner is invalidated.



