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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(V)(A)(J).

The petitioner describes itself as a construction company. It seeks to permanently employ the
beneficiary in the United States as a mason-mechanic. The petitioner requests classification of the
beneficiary as a professional or skilled worker pursuant to section 203(b)(3)(A) of the Imm1grat10n and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A).

The appeal must be rejected because it was improperly ﬁled The regulation at 8§ C.F.R.
§ 103.3(a)(2)(v) states:

Improperly filed appeal -- (A) Appeal filed by person or entity not entitled to file it -- (1)

Rejection without refund of filing fee. An appeal filed by a person or entity not entitled

to file it must be rejected as improperly filed. In such a case, any ﬁlmg fee the Service
~ has accepted will not be refunded.

The regulation at 8 C.F.R. § 103.3(a)(1)(iii) states, in pertinent part:

(B) Meaning of affected party. For purposes of this section and sections 103.4 and 103.5
of this part, affected party (in addition to the Service) means the person or entity with
legal standing in a proceeding. It does not include the beneficiary of a visa petition. An
affected party may be represented by an attorney or representatlve in accordance with
part 292 of this chapter.

An attorney for a petitioner may properly file an appeal on behalf of a petitioning entity in certain
circumstances. However, the Form G-28 dated November 23, 2008 in this case does not establish that
the attorney who filed the appeal represents the petitioner because it was not signed by the petitioner.

The regulation at 8 C.F.R. § 292.4(a) (1994) provides:

An appearance shall be filed on the appropriate form by the attorney or representative
appearing in each case. During Immigration Judge or Board proceedings, withdrawal
and/or substitution of counsel is permitted only in accordance with Sec. 3.16 and 3.36
respectively. During proceedings before the Service, substitution may be permitted upon
the written withdrawal of the attorney or representative of record, or upon notification of
the new attorney or representative. When an appearance is made by a person acting in a
representative capacity, his or her personal appearance or signature shall constitute a
representation that under the provisions of this chapter he or she is authorized and
qualified to represent. Further proof of authority to act in a representative capacity may
be required. A notice of appearance entered in application or petition proceedings must
be signed by the applicant or petitioner to authorize representatzon in order for the
appearance to be recognized by the Service.
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(Emphasis added.) The regulation at 8 C.F.R. § 103.2(a)(3) provides that where a notice of
representation on Form G-28 is “not properly signed, the application or petition will be processed as if
the notice had not been submitted.”

We acknowledge that the regulation at 8 C.F.R. § 103.3(a)(2)}(v)(A)(2) provides the following with
respect to appeals by attorneys without a proper Form G-28:

(i) General. 1f an appeal is filed by an attorney or representative without a properly
executed Notice of Entry of Appearance as Attorney or Representative (Form G-28)
entitling that person to file the appeal, the appeal is.considered improperly filed. ‘In such
a case, any filing fee the Service has accepted will not be refunded regardless of the
action taken.

(ii) When favorable action warranted. If the reviewing official decides favorable action
is warranted with respect to an otherwise properly filed appeal, that official shall ask the
attorney or representative to submit Form G-28 to the official's office within 15 days of
the request. If Form G-28 is not submitted within the time allowed, the official may, on
his or her own motion, under Sec. 103.5(a)(5)(i) of this part, make a new decision
favorable to the affected party without notifying the attorney or representative.

(iii) When favorable action not warranted. If the reviewing official decides favorable

action is not warranted with respect to an otherwise properly filed appeal, that official

shall ask the attorney or representative to submit Form G-28 directly to the AAU. The

official shall also forward the appeal and the relating record of proceeding to the AAU.

The appeal may be considered properly filed as of its original filing date if the attorney

or representative submits a properly executed Form G-28 entitling that person to file the
- appeal. ' '

The AAO issued a request to the beneficiary’s representative on July 17, 2012 requesting a proper
Form G-28 signed by the petitioner. However, as of the date of this decision, the beneficiary’s
representative failed to respond to the request.

The record of proceeding contains a properly executed Form G-28, Notice of Entry of Appearance as
Attorney or Accredited Representative, for the beneficiary’s representative. The Form 1-290B, Notice
of Appeal or Motion, w as signed the beneficiary’s representative. The regulation at 8 C.F.R. §
103.3(a)(1)(iii)(B) specifically prohibits a beneficiary of a visa petition, or a representative acting on a

beneficiary’s behalf, from filing an appeal. There is no evidence in the record that the petitioner

consented to the filing of the appeal. -

As the appeal ‘was not properly filed, and it is unclear whether or not the petitioner consented to having
an appeal filed on its behalf, it will be rejected. 8 C.F.R. § 103.3(a)(2)(V)(A)(Z).

ORDER: The appeal is rejected.



