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DISCUSSION: The Director, Texas Service Center (director), denied the employment-based
immigrant visa petition. The petitioner appealed the decision to the Administrative Appeals Office
(AAO). The appeal will be dismissed.

The petitioner describes itself as a ceramic tile installation company. It seeks to permanently employ
the beneficiary in the United States as a mudder. The petitioner requests classification of the
beneficiary as a professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A) .

The petition is accompanied by.a Form ETA 9089, Application for Permanent Employment
Certification (labor certification), certified by the U.S. Department of Labor (DOL). The prlorlty
date of the petition, which is the date the DOL accepted the labor certlﬁcatlon for processing, is
January 15, 2008. See 8 C.F.R. § 204.5(d).

_ The director’s decision denying the petition concluded that the petitioner failed to establish that the
beneficiary possessed the experience required to perform the offered position.

The record shows that the appeal is properly filed and makes a specific allegation of error in law or
fact. The procedural history in this case is documented by the record and incorporated into the
decision. Further elaboration of the procedural hlstory will be made only as necessary.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evxdence properly -
submitted upon appeal.?

The beneficiary must meet all of the requ1rements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103. 2(b)(1) (12). See Matter of Wing's
Tea House, 16 1&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 I&N
Dec. 45 49 (Reg. Comm. 1971)

In evaluating the labor certlﬁcatlon to determine :the required qualifications for the position, U.S.
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor

! Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to
qualified immigrants who are capable of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), grants
- preference classification to qualified immigrants who hold baccalaureate degrees and are members
~ of the professions.

2 The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B,
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N
Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at

- 1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret .
the meaning of terms used to describe the requirements of a job in a labor certification is to
“examine the certified job offer exactly as it is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s

- interpretation of the job’s requirements, as stated on the labor certification must involve “reading

and applying the plain language of the [labor certification].” Id. at 834 (emphasis added). USCIS
cannot and should not reasonably be expected to look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engineering of the labor certification:

In the instant case, the labor certification states that the offered position has the following minimum
requirements:

' HA4. Education: None required.

H.5. Training: None required.
H.6. Experience in the job offered: Twenty-four months
H.7. Alternate field of study: None accepted.

" H.8. Alternate combination of education and experience: None accepted.

H.9. Foreign educational equivalent: Not Accepted.
H.10. Experience in an alternate occupation: None accepted.
H.14. Specific skills or other requirements: None.

The labor certification states that the beneficiary qualifies for the offered position based on

‘experience as a mudder with the petitioner since August 1, 2006; and as a- mudder with

from November 1, 2002 until August 1, 2006. No other
experience is listed. The beneficiary sngned the labor certlﬁcatlon under a declaration that the contents
are true and correct under penalty of perjury. :

The regulation at 8§ C.F.R. § 204.5(1)(3)(ii)(A) states:

'Any requirements of training or experience for skilled workers, professionals, or other
workers must be supported by letters from trainers or employers giving the name,
address, and title of the trainer or employer, and a description of the training received or
the experience of the alien.
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The initial petition contained a letter from Accounting/Payroll Administrator on

letterhead, dated February 4, 2009. The labor
certification stated the beneficiary had been employed by

. but the experience letter is from

( Che letter states that the company employed 1s a concrete finisher
from November 1, 2004 until August 5, 2006.> However, the letter does not describe the duties
performed or state if the job was full-time.'Further, there is no explanation in the letter why it is in
reference to an with a social security number of The dates of
employmerit listed are also not the same as the dates of employment on the labor certification. The
claimed dates of employment also do not constitute two years of experience.

On appeal, counsel states that the discrepancy on the names of the employer between the labor
certification and the employment letter “was a scriveners error arising from a mis-translation that
was not discovered until after the I-140 had already been filed.” On appeal, counsel also submitted
W-2 Forms issued to for 2004, 2005, and 2006.

With regard to the discrepancy between the beneficiary’s name and the name of the employee on the
experience letter, counsel submits on appeal a letter dated June 11, 2009, also on
letterhead. The letter is signed but does not contain the name and title of the signatory. The letter
states that the company employed . “the person in the attached picture below” from
November 1, 2004 until August 5. 2006. The letter contains a taped passport-style photograph of a
“ male. There is also a letter from owner of the petitioner, stating that the beneficiary,
“whose photo is attached to this letter, has been working with in a full time position
as a Mudder from August 1, 2006 to present time.” The letter contains a taped passport-style
photograph identical to the one attached to the June 11, 2009 letter. The record also
contains a Mexican Consular Matricula photo identification card for the beneficiary. Counsel claims
that these letters and the photo ID establish that are the

same person. ' ' :

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho,
19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in’
support of the visa petition. Id. at 591. Here counsel explains the discrepancy between the name of
the employer on the experience letter and the labor certification on “a scriveners error arising from a
mis-translation.” This is a vague explanation unsupported by any competent objective evidence that
raises more questions than it answers. It is unclear why a translation is necessary for the name of a

3 Counsel submitted evidence on appeal establishing by a preponderance of the ev1dence that a
“concrete finisher is in the same occupation as the offered position.
4 The I-140 states that the beneficiary does not have a social security number.
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U.S. company based in Oklahoma. It is also unclear how sould
- be mlstranslated or misspelled as :

Nonetheless, even if the AAO accepted all of counsel’s arguments (including the claim that the
beneficiary is the same person as the submitted letters do not satisfy the regulatory
requirements for experience letters set forth at- 8 C.F.R. § 204. S5((3)(ii)}(A), and the claimed
experience with Baucom does not total two years.

Further, the AAO rejects counsel’s claim that the beneficiary’s employment experience with the
petitioner can be counted towards the two year experience requirement set forth on the labor
certification. Representations made on the certified ETA Form 9089, which is signed by both the
petitioner and the beneficiary under penalty of perjury, clearly indicate that the beneficiary’s experience
with the petitioner or experience in an alternate occupation cannot be used to qualify the beneficiary for
the certified position.” Specifically, the petitioner indicates that questions J.19 and J.20, which ask

20 C.F.R. § 656.17 states:

(h) Job duties and réquirements (1) The job opportunity’s requirements, unless

. adequately documented as .arising from business necessity, must be those normally
requrred for the occupation :
(4)(1) Alternative experience requirements must be substantially equ1valent to the
primary requirements of the job opportunity for whrch certification is sought; and

(i) If the alien beneficiary already is employed by the employer, and the alien
does not meet the primary job requirements and only potentially qualifies for
the job by virtue of the employer’s alternative requirements, certification will
be denied unless the application states that any suitable combination of
education, training, or experience is acceptable.-

(ii) Actual minimum requirements. DOL will evaluate the employer’s actual
minimum requirements in accordance with this paragraph (i).

(1) The job requirements, as described, must represerit the employer’s actual -
minimum requirements for the job opportunity.

(2) The employer must not have hired workers with less training or experlence for
JObS substantially comparable to that involved in the job opportunity.

(3) If the alien beneﬁcrary already is employed by the employer, in considering
whether the job requirements represent the employer’s actual minimums, DOL will
review the training and experience possessed by the alien beneficiary at the time of
hiring by the employer, including as a contract employee. The employer can not
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about experience in an alternate occupation, are not applicable. In response to question J.21, which
asks, “Did the alien gain any of the qualifying experience with the employer in a position substantially
comparable to the job opportunity requested?,” the petitioner answered “no.” The petitioner specifically
indicates in response to question H.6 that 24 months of experience in the job offered is required and in
response to question H.10 that experience in an alternate occupation is not acceptable. In general, if the
answer to question J.21 is no, then the experience with the employer may be used by the beneficiary
to qualify for the proffered position if the position was not substantially comparable® and the terms

- of the ETA Form 9089 at H.10 provide that applicants can qualify through an alternate occupation.

require domestic worker applicants to possess training and/or experience beyond what
the alien possessed at the time of hire unless:

(i) The alien gained the experience while working for the employer, including
as a contract employee, in a position not substantially comparable to the
position for which certification is being sought or

(ii) The employer can demonstrate that it is no longer fea31ble to train a
worker to qualify for the position.

(4) In evaluatlng whether the alien beneficiary satisfies the employer’s actual
minimum requirements, DOL will not consider any education or training obtained by
the alien beneficiary at the employer’s expense unless the employer offers similar
training to domestic worker applicants.

| (5) For purposes of this paragraph (i):

(i) The term ‘‘employer’” means an entity with the same Federal Employer
Identification Number (FEIN), provided it meets the definition of an employer
at § 656.3.

(ii) A ‘‘substantially comparable’’ job or position means a job or position
requiring performance of the same job duties more than 50 percent of the
time.. This requirement can be documented by furnishing position
descriptions, the percentage of time spent on the various dutles, organization

. charts, and payroll records.

6 A definition of “substantially comparable” is found at 20 C.F.R. § 656.17:
5) For purposes of this paragraph (i):

(i1) A ““substantially comparable’” job or position means a job or position
requiring performance of the same job duties more than 50 percent of the
time. This requirement can be documented by furnishing position
descriptions, the percentage of time spent on the various duties, organization
charts, and payroll records.
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Here, the beneficiary indicates in response to question K.1 that his position with the petitioner was as
a mudder, and the job duties are the same duties as the position offered. Therefore, the experience
gained with the petitioner was in the position offered and is substantially comparable as he was
performing the same job duties more than 50 percent of the time. According to DOL regulations,
therefore, the petitioner cannot rely on this experience for the beneficiary to qualify for the offered
position. Additionally, as the terms of the labor certification supporting the instant I- 140 petition do
not permit consideration of experience in an alternate occupation, and the beneficiary’s experience
with the petitioner was in the position offered, the experience may not be used to qualify the
beneficiary for the offered position.

Therefore, the AAO affirms the director’s decision that the petitioner failed to establish that the
beneficiary met the minimum requirements of the offered position set forth on the labor certification as
- of the priority date. Therefore, the beneficiary does not qualify for classification as a professional or
skilled worker under section 203(b)(3)(A) of the Act. '

Beyond the -decision of the director, the petitioner has also failed to establish its ability to pay the
proffered wage as of the priority date and continuing until the beneficiary obtains lawful permanent
residence.” See 8 C.F.R. § 204.5(g)(2).

In determining the petitioner’s ability to pay the proffered wage, USCIS first examines whether the
petitioner has paid the beneficiary the full proffered wage each year from the priority date.

The petitioner is a sole proprietorship, a business in which one person operates the business in his or
her personal capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole
proprietorship does not exist as an entity apart from the individual owner. -See Matter of United
Investment Group, 19 1&N Dec. 248, 250 (Comm’r 1984). Therefore the sole proprietor's adjusted
gross income, assets and personal liabilities are also considered as part of the petitioner's ability to
pay. Sole proprietors report income and expenses from their businesses on their individual (Form
1040) federal tax return each year. The business-related income and expenses are reported on
Schedule C and are carried forward to the first page of the tax return. Sole proprietors must show
that they can cover their existing business expenses as well as pay the proffered wage out of their
adjusted gross income or other available funds. In addition, sole proprietors must show that they can
sustain themselves and their dependents. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Il 1982),
aff'd, 703 F.2d 571 (7th Cir. 1983). Therefore, it is necessary to know the sole proprietor’s monthly
household expenses in order to determine whether or not it can pay the proffered wage.

Finally, USCIS may also consider the overall magnitude of the petitioner’s business activities. See

7 An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9lh Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).
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Matter of Sonegawa 12 I&N Dec. 612 (Reg’l Comm r 1967)

In the instant case, the priority date is January 15, 2008. The record contains the sole propnetor s 2006
Form 1040 with a Schedule C for the petitioner; a 2007 W-2 Form issued to the beneficiary by the
petitioner; and three 2008 paystubs from the petitioner to the beneficiary.® The record does not
establish that the petitioner employed and paid the beneficiary the full proffered wage each year from
January 15, 2008. In addition, since the petltloner is a sole proprietorship, the record must contain
evidence of the owner’s household expenses in order to establish its ability to pay the proffered wage.
‘The record does not contain any such evidence. Further, the record does not establish that factors
similar to Sonegawa existed in the instant case, which would permit a conclusion that the petitioner had
the ability to pay the proffered wage despite its shortfalls in wages paid to the beneﬁc1ary and its
adj usted gross income. :

\Finally, according to USCIS records, the petitioner has filed three I-140 petitions on behalf of other
beneficiaries. Accordingly, the petitioner must establish that it has had the continuing ability to pay the
- combined proffered wages to each beneficiary from the priority date of the instant petition. See Matter
of Great Wall, 16 1&N Dec. 142, 144-145 (Acting Reg’l Comm’r 1977). The evidence in the record
does not document the priority date, proffered wage or wages paid to each beneficiary, whether any of
the other petitions have been withdrawn, revoked, or denied, or whether any of the other beneficiaries
have obtained lawful permanent residence.

Thus, it is also concluded that the petitioner has not established its continuing ability to pay the
proffeted wage to the beneﬁ01ary and the proffered wages to the beneficiaries of its other petitions.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

ORDER: . The appeal is dismissed.

® The petition was filed on April 25, 2008, when the petitioner’s 2007 tax returns would have been
due. As is noted above, the petitioner must demonstrate its continuing ability to pay the proffered
wage from the priority date and continuing until the beneficiary obtains lawful permanent residence.
8 C.F.R. § 204.5(g)(2). Evidence of ability to pay “shall be in the form of copies of annual reports,
federal tax returns, or audited financial statements.” Id. The petitioner did not submit tax returns,
annual reports or audited financial statements covering the period from the priority date. The
petitioner’s failure to provide complete annual reports, federal tax returns, or audited financial
statements for each year from the priority date is sufficient cause to dismiss this appeal. While
additional evidence may be submitted to establish the petitioner’s ability to pay the proffered wage,
it may not be substituted for evidence required by regulation. ,



