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DATE: DEC 0 4 2011>FFICE: TEXAS SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

u;~; ~epiiitillent()fHoirJeland securitY 
U.S. Citizenship and Iminigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) ofthe Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
. related to this matter have been returned to the office that originally decided your case. Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law . in reaching its decision, or you have additional 
information that you wish .to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on. Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be ·round at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. · 

Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www;uscis.gov 
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DISCUSSION: The Director, Texas Service Center (director), denied the immigrant visa petition. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a healthcare staffing company. It seeks to employ the beneficiary permanently in 
the United States as a registered nt1rse. 

A ' Schedule A occupation is an occupation listed at 20 § C.F.R. 656.5(a) for which the U.S. 
Department of Labor (DOL) has determined that there are not sufficient U.S. workers who are able, 
willing, qualified and available; and that the wage·s and working conditions of similarly employed 
U.S. workers will not be adversely affected by the employment of aliens in such occupations. The 
current list of Schedule A occupations includes professional n"!lfses and physical therapists. !d . 

Petitions for Schedule A occupations do not require the petitioner to test the labor market and obtain a 
certified ETA Form 9089 from the DOL prior to filing the petition with U.S. Citizenship and 
Immigration Services (USCIS). Instead, the petition is filed directly with USCIS with a duplicate 
uncertified ETAForm 9089. See 8 C.F.R. §§ 204.5(a)(2) and (1)(3)(i); see also 20 C.F.R. § 656.15. 

For Schedule A petitions, the priority date is the date the completed signed petition (including all 
initial evidence and the correct fee) is properly filed with USCIS. In the instant matter, the priority 
date is July 28, 2008. 

The director denied the petition because the petitioner failed to establish its ability to pay the 
proffered wage to the beneficiary of the instant petition as well as to the beneficiaries of the other I-
140 petitions that the petitioner has filed with USCIS. 

The record shows that the appeal. is properly filed and makes an allegation of error in law or fact. 
The procedural history in this case is documented by the record and incorporated into the decision. 
Further elaboration ofthe procedu.ral history will be ~ade only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.! . 

The petitioner must establish that its job offer to the beneficiary is a realistic one. The petitioner's 
ability to pay the proffered wage is an essential element in evaluating whether a job offer is realistic. 
See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). The regulation 8 C.F.R. 
§ 204.5(g)(2) states: 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated· into the regulations by 8 C.F.R. § 103.2(a)(1). See Matter of Soriano, 19 
I&N Dec. 764 (BIA 1988). 
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Ability of prospective employer to pay wage. · Any petltton filed by or for an 
employment-based immigrant which requires an offer of employment must b~ 
accompanied by evidence 'that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

Therefore, the petitioner must establish that it has · possessed the continuing ability to pay the 
proffered wage beginning on the priority date. 

The proffered wage stated on the labor certification is $21.00 per hour ($43,680 per year, based on a 
40 hour work week). On the petition, the petitioner claimed to have been established in 1991, to 
have a gross annual income of $24 million, and to employ 381 workers. The record contains no tax 
returns. 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. The record contains no evidence that the petitioner 
employed and paid the beneficiary at any time since the priority date of December 1, 2003 . 

If, as in this case, the petitioner does not establish that it employed and paid the beneficiary an 
amount at least equal to the proffered wage .. during that period, USCIS will next examine the 
petitioner's net income and net current assets. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 
(1 51 Cir. 2009); Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing 
Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng 
Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 
1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 198~), aff'd, 703 F.2d 571 (7th 
Cir. 1983). USCIS may also consider the ovenill magnitude of the petitioner's business activitie~ in 
its determination of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 
I&N Dec. 612 (Reg. Comm'r 1967). 

As is noted above, the petitioner must demopstrate its continuing ability to pay the proffered wage 
from the priority date and continuing until the beneficiary obtains lawful permanent residence. 8 
C.F.R. § 204.5(g)(2). Evidence of ability to pay "shall be in the form of copies of annual reports, 
federal tax returns, or audited financial statements." Although specifically and clearly requested by 
the director in his Notice of Intent to Deny ("NOID"), the petitioner declined to provide copies of its 
federal tax return, audited financial statement, or annual report for 2008. Instead, the petitioner 
submitted the following in response to the NOID: 
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• A consolidated financial statement for 2006-and 2007 for the and the 
petitioner? 

• A letter from stating that the petitioner has a $5 million line of credit. 
• Forms 940 for the all four quarters of2008. 
• A spreadsheet that lists the petitioner's contracts and its potential gross profit from the contracts. 
• A letter from _ the petitioner's Chief Financial Officer, which· states the petitioner 

employs 463 employees and has "substantial ass~ts available to it to cover the proffered wage . 
. The company has a history of sound revenues and .earnings and expected revenues and earnings 
more than adequate to meet its obligations." The letter does not clarify whether the petitioner 
employs all 463 workers or if this number includes the employees of its parent company, 

The regulation at 8 C.F.R. § 204.5(g)(2) states that USCIS "may" accept a financial officer letter as 
· evidence of the petitioner's ability to pay. In this ·case, the director specifically requested a tax 

return, annual report or audited financial statement. The failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. § 
103.2(b)(14). The petitioner's failure to provide an annual report, federal tax return, or audited 
financial statement for each year from the priority date is sufficient cause to dismiss this appeal. 
While additional evidence may be submitted to establish the petitioner's ability to pay the proffered 
wage, it may not be substituted for evidence required by regulation. 

On appeal, counsel asserts that the submitted documents establish the petitioner's ability to pay the 
proffered wage to the beneficiary of the instant petition and to the beneficiaries for its other 
petitions. However, the petitioner relies on the finances of other entities to establish its ability to pay 
the proffered wage. Because a corporation is a separate and distinct legal entity from its owners and 
shareholders, the assets of its shareholders or of other enterprises or corporations cannot be 
considered in determining the petitioning corporation's ability to pay the proffered wage. See 
Matter of Aphrodite Investments, Ltd, 17 I&N Dec. 530. (Comm'r 1980). In a similar case, the court 
in Sitar v. Ashcroft, 2003 WL 22203713 (D:Mass. Sept. 18, 2003) stated, "nothing in the governing 
regulation, 8 C.F.R. § 204.5, permits [USCIS] to consider the financial resources of individuals or 
entities who have no legal obligation to pay the wige." Therefore, the consolidated financial 
statement that does not separate the petitioner's net income and net current assets from the Guardian 
Group, Inc. cannot be used to establish the petitioner's ability to pay the proffered wage. 

: Further, in calculating the ability to pay the proffered salary, USCIS will not augment the 
petitioner's net income or net current assets by adding in the petitioner's credit limits, bank lines, or 
lines of credit. A "bank line" or "line of credit" is a bank's unenforceable commitment to make 
loans to a particular borrower 'up to a specified maximum during a specified time period. A line of 
credit is not a contractual or legal obligation on the part of the bank. See John Downes and Jordan 

2 The notes included with the financial statement state that md its wholly 
O'Vlled subsidiary, file a consolidated federal corporate income 
tax return." 
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Elliot Goodman, Barron's Dictionary of Finance and Investment Terms 45 (5th ed. 1998). Since the 
line of credit is a "commitment to loan" and not an existent loan,, the petitioner has not established 
that the unused funds from the line of credit are available at the time of filing the petition. As noted 
above, a petitioner must establish eligibility at the time of filing; a petition cannot be approved at a 
future date after the petitioner becomes eligible under a new set of facts. See Matter of Katigbak, 14 
I&N Dec. 45, 49 (Comrn'r 1971). Moreover, the petitioner's existent loans will be reflected in the 
balance sheet provided in the tax return or audited financial statement and will be fully considered in 
the evaluation of the petitioner's net current assets. Comparable to the limit on a credit card, the line 
of credit cannot be treated as cash or as a cash asset. However, if the petitioner wishes to rely on a 
line of credit as evidence of ability to pay, the petitioner must submit documentary evidence, such as 
a detailed business plan and audited cash flow statements, to demonstrate that the. line of credit will 
augment and not weaken its overall financial position. Finally, USCIS will give less weight to loans 
and debt as a means of paying salary since the debts will increase the petitioner's liabilities and will 
not improve its overall financial position. Although lines of credit and debt are an integral part of 
any business operation, USCIS must evaluate the overall financial position of a petitioner to 
determine whether the employer is making a realistic job offer and has the overall financial ability to 
satisfy the proffered wage. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'l Comrn'r 
1977). 

The spreadsheet listing the petitioner's long-term nursing contracts, the contract rates of pay, and the 
estimated profit per nurse does not establish the petitioner's ability to pay the proffered wage from 
the priority date. No evidence was submitted to establish these long-term contracts exist, or the 
terms of the contracts. Further, the spreadsheet states the petitioner's estimated future profits. 
Therefore, this spreadsheet cannot be used as evidence to establish the petitioner's ability to pay the 
proffered wage from the priority date to · the present. Regarding the issue of projected future 
earnings, the precedent decision of Matter ofGreat Wall, 16 I&N Dec. 142, 144-145 (Acting Reg'l 
Comm'r 1977), states: 

I do not feel, nor do I believe the Congress intended, that the petitioner, who 
admittedly could not pay the offered wage at the time the petition was filed, should 
subsequently become eligible to have the petition approved under a new set of facts 
hinged upon probability and projections, even beyond the information presented on 
appeal. 

Finally, with regard to the letter from , no documentation was submitted to establish the 
"substantial assets" the petitioner has available. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the . burden of proof in these proceedings. Matter 
ofSoffici, 22 I&N Dec. 158, 165 (Comrn'r 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg'l Comrn'r 1972)). 

Therefore, considering the totality of the circumstances, the evidence submitted does not establish 
that the petitioner had the continuing ability to pay the beneficiary the proffered wage beginning on 
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the priority date.3 

Beyond the decision of the di~ector,4 the petitioner has failed to establish that it provided its U.S. 
workers with notice of the filing of an ETA Form 9089 (Notice) as prescribed by 20 C.F.R. § 
656.1 0( d). For the Notice requirement, the employer must provide notice of the filing of an ETA 
Form 9089 to any bargaining representative for the occupation, or, if there is no bargaining 
representative, by posted notice to its employees at the location of the intended employment. See 
20 C.F.R. § 656.10(d)(1). 

The regulation at 20 C.F.R. § 656.10(d)(3) states that the Notice shall: 
I 

(i) State that the notice is being provided as a result of the filing of an application 
for permanent alien labor certification for the relevant job opportunity; 

(ii) State any person may provide do~umentary evidence bearing on the 
application to the Certifying Officer of the Department of Labor; 

(iii) . Provide the address of the appropriate Certifying Officer; and 
(iv) Be provided between 30 and 180 days before filing the application. 

Notices for Schedule A occupations must also contain a description of the job offered and the rate of 
pay. See 20 C.F.R. § 656.10(d)(6). 

In cases where there is no bargaining representative, the Notice must be posted for at least 10 
consecutive business days, and it must be clearly visible and unobstructed while posted. 20 C.F.R. 
§ 656.10(d)(l)(ii). The Notice must be posted in a conspicuous place where the employer's U.S. 
workers can readily read it on their way to or from their place of employment. /d. In addition, the 
Notice must be published "in any and all in-house media, whether electronic or printed; in 
accordance with the normal procedures used for the recrui~ment of similar positions in the 
employer's organization." /d. The satisfaction of the Notice requirement may be documented by 
"providing a copy of the posted notice and stating where it was posted, and by providing copies of 
all the in-house media" used to distribute the Notice. /d. 

3 According to USCIS records, the petitioner has filed multiple I-140 petitions on behalf of other 
beneficiaries. Accordingly, the petitioner must also establish that it has had the continuing ability to pay 
the combined proffered wages to each beneficiary from the priority date of the instant petition. See 
Matter ofGreat Wall, 16 I&N Dec. 142, 144-145 (Acting Reg'l Comm'r 1977). The evidence in the 
record also fails to establish the petitioner's ability to pay the proffered wage to the beneficiaries of its 
other I-140 petitions. 
4 An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 
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In the instant case, there is no evidence in· the record of a bargaining representative for the 
occupation. The Notice in the record is deficient as it states that it was posted for. "10 consecutive 
days" rather than the required "10 consecutive business days." The Notice also failed to state 
whether or not it was published in any and all in-house media. Therefore, the AAO cannot conclude 
that the petitioner satisfied the Notice requirement for Schedule A applications. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis fo~ denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 ofthe Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


