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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigranf
visa petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner is an accounting firm. It seeks to employ the beneficiary permanéntly in the United
States as a supervising accountant. As required by statute, an ETA Form 9089, Application for
Permanent Employment Certification, approved by the Department of Labor (DOL), accompanied
the petition.! Upon reviewing the petition, the director determined that the petitioner failed to
demonstrate that the beneficiary satisfied the minimum level of education stated on the labor
certification. '

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act,
8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified
immigrants who hold baccalaureate degrees and are members of the professions.

To be eligible for approval, a beneficiary must have all the education, training, and experience specified
on the labor certification as of the petition’s priority date. See Matter of Wing’s Tea House, 16 1I&N
158 (Act. Reg. Comm. 1977). Here, the ETA Form 9089 was accepted for processing on April 17,
2008.> The Immigrant Petition for Alien Worker (Form I-140) was filed on July 18, 2008.

! On March 28, 2005, pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment
Certification, ETA Form 9089 replaced the Application for Alien Employment Certification, Form
ETA 750. The new Form ETA 9089 was introduced in connection with the re-engineered permanent
foreign labor certification program (PERM), which was published in the Federal Register on
December 27, 2004 with an effective date of March 28, 2005. See 69 Fed. Reg. 77326 (Dec. 27,
2004). ‘

2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).

3 If the petition is approved, the priority date is also used in conjunction with the issued by
the Department of State to determine when a beneficiary can apply for adjustment of status or for an
immigrant visa abroad. Thus, the importance of reviewing the bona fides of a job opportunity as of the
priority date is clear. ' ‘
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The proffered position’s requirements are found on ETA Form 9089 Part H. This section of the
application for alien labor certification, “Job Opportunity Information,” describes the terms and
conditions of the job offered. It is important that the ETA Form 9089 be read as a whole. The
instructions for.the ETA Form 9089, Part H, provide:
Minimum Education, Training, and Experience Required to Perform the Job
Duties. Do not duplicate the time requirements. For example, time required in
training should not also be listed in education or experience. Indicate whether months
or years are required. Do not include restrictive requirements which are not actual
business necessities for performance on the job and which would limit consideration
of otherwise qualified U.S. workers. :
On the ETA Form 9089, the “job offer” position description for a supervising accountant provides
that the job duties include, among other things, preparing and analyzing financial statements, balance
sheets, income statements, and other documents as well as performing internal audit services,
preparing budgets, and supervising one accountant and two bookkeepers.

Regarding the minimum level of education and experience required for the proffered position in this
matter Part H of the labor certification reflects the followmg requirements:

H4. Education: Minimum level required: Bachelor’s.
4-B. Major Field Strldy: Accounting.
7. Is there an alternate field of study that is acceptable?

The petitioner checkerll“no” to this question. |
8. Is there an alternate combination ef education and experience that.is acceptable? |

The petitioner checked “no” to thrs question.
97 Is a foreign educatronal eqlrivalent acceptable? |

| The petitioner listed “no” thar a foreign educational equivalent would not be accepted.

6. Experience: 24 monrhs in the position offered.

14. 'Speciﬁc skills or other requirements: None.
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To determine whether a beneficiary is eligible for a preference immigrant visa, U.S. Citizenship and
Immigration Services (USCIS) must ascertain whether the alien is, in fact, qualified for the certified
job. USCIS will not accept a degree equivalency or an unrelated degree when a labor certification
plainly and expressly requires a candidate with a specific degree. In evaluating the beneficiary’s
qualifications, USCIS must look to the job offer portion of the labor certification to determine the
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N
Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at
1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

As set forth above, the proffered position requires a bachelor’s degree in accounting and 24 months
of experience in the job offered of supervising accountant.

On the ETA Form 9089, signed by the beneﬁcmry, the beneficiary represented that the highest level of
achieved education related to the requested occupation was a bachelor’s degree. She listed the
institution of study where that education was obtained as o Philippines,
and the year completed as 1985.

. In support of the beneficiary’s educational qualifications, the petitioner submitted a copy of the
beneficiary’s diploma from the . It indicates that the beneficiary was awarded
a Bachelor of Business Administration on April 27, 1985. The petitioner additionally submitted the
beneficiary’s transcripts, which listed the degree as a Bachelor of Business Administration in
Accounting. The petitioner also submitted a credentials evaluation, dated June 1, 2000, from

for The evaluation describes the
beneficiary’s Bachelor of Science in Business Administration degree with a major in accounting
from the Philippines, to be the equivalent of a Bachelor of

Science in accounting awarded by a regionally accredited college or university in the United States.

The director denied the petition on July 15, 2009. He determined that the beneﬁciary’.s bachelor’s
degree is a foreign degree and thus does not meet the terms of the labor certification approved by
DOL.

On appeal, counsel asserts that the ETA Form 9089 at Section H, question 9 was inadvertently
" checked as “no.” Counsel requests that USCIS exercise its discretion and excuse the error in the
interests of discretion, empathy, and compassion. Counsel also cites Matter of HealthAmerica,
2006-PER-00001 (BALCA July 18, 2006), and asserts that errors may -be corrected during
processing. Counsel also cites a list of questions and answers provided by the Nebraska Service
Center during a Business Product Line conference call which stated that minor errors on the ETA
- Form 9089 such as typos would not prevent adjudication of the Form I-140.

Counsel does not state how DOL precedent is binding in these pfoceedings. While 8 C.F.R. § 103.3(c)
provides that precedent decisions of USCIS are binding on all its employees in the administration of the
Act, Board of Alien Labor Certification Appeals (BALCA) decisions are not similarly binding.
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Precedent decisions must be designated and published in bound volumes or as interim decisions.
8 C.F.R. § 103.9(a). '

In evaluating the beneficiary’s qualifications, USCIS must look to the job offer portion of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
- of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon

Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008;
KR K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v.
Coomey, 661 F.2d 1 (Ist Cir. 1981). Where the job requirements in a labor certification are not
-otherwise unambiguously prescribed, e.g., by professional regulation, USCIS must examine “the
language of the labor certification job requirements” in order to determine what the petitioner must
demonstrate that the beneficiary has to be found qualified for the position. Madany, 696 F.2d at
1015. The only rational manner by which USCIS can be expected to interpret the meaning of terms
used to describe the requirements of a job in a labor certification is to “examine the certified job
offer exactly as it is completed by the prospective employer.” Rosedale Linden Park Company v.
Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s interpretation of the job’s
requirements, as stated on the labor certification must involve “reading and applying the plain
language of the [labor certification application form].” Id. at 834 (emphasis added). USCIS cannot
and should not reasonably be expected to look beyond the plain language of the labor certification
that DOL has formally issued or otherwise attempt to divine the employer’s intentions through some
sort of reverse engineering of the labor certification. . '

The AAO does not agree with counsel’s assertion that providing a negative response to the question
of whether or not a foreign degree is acceptable, when counsel claims the petitioner meant to provide
a positive response, is a minor error or a typo. Changing an answer to an underlying question of
eligibility in such a significant way is a material change. A visa petition may not be approved based
on speculation of future eligibility or after the petitioner becomes eligible under a new set of facts.
See Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg’l Comm’r 1978); Matter of Katigbak, 14
I&N Dec. 45, 49 (Comm’r 1971).

t

Further, the AAO is not bound by the answers provided in a Business Product Line conference call
at the service center. The AAO is bound by the Act, agency regulations, precedent decisions of the
agency and published decisions from the circuit court of appeals from whatever circuit that the
action arose. See N.L.R.B. v. Ashkenazy Property Management Corp., 817 F.2d 74, 75 (9" Cir.
1987) (administrative agencies are not free to refuse to follow precedent in cases originating within
the circuit); R.L. Inv. Ltd. Partners v. INS, 86 F. Supp. 2d 1014, 1022 (D. Haw. 2000), aff’d, 273
F.3d 874 (9™ Cir. 2001) (unpublished agency decisions and agency legal memoranda are not binding
under the APA, even when they are published in private publications or widely circulated). Even
USCIS internal memoranda do not establish judicially enforceable rights. See Loa-Herrera v.
Trominski, 231 F.3d 984, 989 (5™ Cir. 2000) (An agency’s internal guidelines “neither confer upon
[plaintiffs] substantive rights nor provide procedures upon which [they] may rely.”) See also Stephen
R. Viila, Legislative Attorney, Congressional Research Service (CRS) Memorandum, to the House
Subcommittee on Immigration, Border Security, and Claims regarding “Questions on Internal Policy
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Memoranda issued by the Immigration and Naturalization Service,” dated February 3, 2006. The
memorandum addresses, “the specific questions you raised regarding the legal effect of internal
policy memoranda issued by the former Immigration and Naturalization Service (INS) on current
Department of Homeland Security (DHS) practices.” The memo states that, “policy memoranda
fall under the general category of nonlegislative rules and are, by definition, legally nonbinding
because they are designed to ‘inform rather than control.”” CRS.at p.3 citing to American Trucking
Ass’n v. ICC, 659 F.2d 452, 462 (5™ Cir. 1981). See also Pacific Gas & Electric Co. v. Federal
Power Comm’n, 506 F.2d 33 (D.C. Cir. 1974), “A general statement of policy . . . does not establish
a binding norm. It is not finally determinative of the issues or rights to which it is addressed. The
agency cannot apply or rely upon a general statement of policy as law because a general statement of
policy announces what the agency seeks to establish as policy.” The memo notes that “policy
memoranda come in a variety of forms, including guidelines, manuals, memoranda, bulletins,
opinion letters, and press releases. Legislative rules, on the other hand, have the force of law and are
legally binding upon an agency and the public. Legislative rules are the product of an exercise of
delegated legislative power.” Id. at 3, citing to Robert A. Anthony, Interpretive Rules, Policy
Statements, Guidances, Manuals, and the Like — Should Federal Agencies Use them to Bind the
Public?, 41 Duke L.J. 1311 (1992). ' ‘

In addition, the AAO is never bound by a decision of a service center or district director. See
Louisiana Philharmonic Orchestra vs. INS, 44 F. Supp. 2d 800, 803 (E.D. La. 2000), aff°d, 248 F. 3d
1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

In the instant matter, the beneficiary does not have a United States baccalaureate degree, and a
foreign equivalent degree is specifically not acceptable under the requirement of the labor
certification as approved by DOL. Therefore, the beneficiary does not qualify for preference visa
classification under section 203(b)(3)(A)(ii) of the Act.

The burden of proof in these proceedings resfs solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden. '

ORDER: The appeal is dismis.sed..



