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DATE: DEC 1 8 2Di'FICE: TEXAS SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) of the l,mmigration and Nationality Act, 8 U.S.C. § l i 53(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might hfive concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on .Form 1-2908, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

' www.useis.gov 
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DISCUSSION: The Director, Texas Service Center, denied the employment.-based immigrant visa 
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. · 

The petitioner describes itself as a data discovery litigation support provider. It seeks to employ the 
beneficiary permanently in the United States as an administrative services manager. The petitioner 
requests classification of the beneficiary as a professional or skilled worker pursuant to section 
203(b)(3)(A) ofthe Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A). 1 An ETA 
Form 9089, Application for Permap.ent Employment Certification, approved by the U.S. Department 
of Labor (DOL), accompanied the petition. 

The director's decision denying the petition conCluded that the beneficiary did not satisfy the terms 
of the labor certification. · 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into/the 
decision. Further elaboration of the procedural_ history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See So/lane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.2 

' · 

At the outset, it is noted that section 212(a)(5)(A)(i) of the Act and the scope of the regulation at 
20 C.F .R. § 656.1 (a) describe the role of the DOL in the labor certification process as follows: 

In generaL-Any alien who seeks to enter the United States for.the purpose ofperfomiing 
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined 
and certified to the Secretary of State and the Attorney General that-

(I) there are not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such skilled or unskilled labor, and 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), also grants 
preference classification to ,qualified immigrants who hold baccal~ureate degrees and are members 
of the professions. · · · 
2 The submission of additional evidence on appeal is ~Bowed by the instructions to the Form 1-
2908, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(l). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Malter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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(II) the employment of such alien will not adversely affect the wages and 
~orking conditions of workers in the United States similarly employed. 

It is left to USCIS to determine whether the proffered position and ali~n qualify for a specific immigrant 
classification or even the job offered. This fact has not gone unnoticed by Federal Circuit Courts: 

There is no doubt that the authority to make preference cla,Ssification decisions rests 
with INS. The language of section 204 cannot be read otherwise. See Castaneda­
Gonzalez v. INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL has the authority 
to make .the two determinations listed in section 212(a)(l4).3 Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)(l4) 
determinations are not subject to review by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification eligibility not 
expressly delegated to DOL remain within INS' authority. 

* * * 

Given the language of the Act, the totality of the legislative history, and the agencies' 
own interpretations of their duties under the Act, we must conclude that Congress did 
not intend DOL to have primary authority to make any determinations other than the 
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for 
the purpose of "matching" them with those pf corresponding United States workers so 
that it will then be "in a position to meet the requirement of the law," namely the 
section 212(a)(l4) determinations. · · 

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983).4 

3 Based on revisions to the Act, the current citation is section 212(a)(5)(A) as set forth above. 
4 The Ninth Circuit, citing K.R.K. Irvine. Inc., 699 F.2d at 1006, has stated: 

The Department of Labor ("DOL") must certify that insufficient domestic workers 
are available to perform the job and that the alien's performance of the job will not 
adversely affect the w~ges and working conditions of similarly employed domestic 
workers. Id. § 212(a)(14), 8 U.S.C. § 1182(a)(l4). The INS then makes its own 
determination of the alien's entitlement to sixth preference status. Id. § 204(b), 
8 U.S.C. § ll54(b). See generally K.R.K. Irvine, Inc. v. ·Landon, 699 F.2d 1006, 
1008 9th Cir.1983). · · 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill' the certified job offer. 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (91
h Cir. 19S4). 
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In evaluating the beneficiary's qualifications, USCIS must look to the job offer portion of the labor 
certification to determine the required qualifications for the position. USC IS may not ignore a term 
of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon 
Chinese Restaurant, 19 I&N Dec. 401, 406 (Cortun. 1986). See ~/so Madany, 696 F .2d at 1 008; 
K.R.K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of Massachusetts, /f!c. v. 
Coomey, 661 F.2d 1 (1st Cir. 1981). Where the job requirements in a labor certification are not 
otherwise unambiguously prescribed, e.g., by professional regulation, USCIS must examine ''the 
language of the labor certification job requirements" in order to determine what the petitioner must 
demonstrate that the beneficiary has to be found qualified for the position. Madany, 696 F.2d at 
1015. The only rational manner by which USCIS can be expected to interpret the meaning of terms 
used to describe the requirements of a job in a labor certification is to "examine the certified job 
offer exactly as it is completed by the prospective employer." Rosedale Linden Park Company v. 
-Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS' s interpretation of the job's 
requirements, as stated on the labor certification must involve "reading and applying the plain 
language of the [labor certification application form]." /d. at 834 (emphasis added)~ USCIS cannot 
and should not reasonably be expected to look beyond the plain hinguage of the labor certification 
that DOL has formally issued or otherwise attempt to divine the employer's intentions through some 
sort of reverse engineering of the labor certification. 

To be eligible for approval, a beneficiary must have all the education,' training, and experience specified 
on the labor certification as of the petition's priority date. See Matter of Wing's Tea House, 16 I&N 
158 (Act. Reg. Comm. 1977). Here, the ETA Foni19089 was accepted for processing on June 12, 
2008.5 

The profrered position' s requirements are found on ETA Form 9089 Part H. This section of the 
application for alien labor certification, "Job Opportunity Information," describes the terms and 
conditions of the job offered. It is important that the ETA Form 9089 be read as a whole. The 
instructions for the ETA Form 9089, Part H, provide: 

Minimum Education, Training, and Experience Required to Petform the Job 
Duties. Do not duplicate the time requirements. For example, time required in 

· training should not also be listed in education or experience .. Indicate whether months 
or years are required. Do not include restrictive requirements which are not actual 
business necessities for performance on the job and which would limit consideration 
of otherwise qualified. U.S. workers. 

5 If the petition is approved, the priority date is also used in conjunction with the Visa. Bulletin issued by 
the Department of State to determine when a beneficiary can apply ·for adjustment of status or for an 
immigrant visa abroad. Thus, the importance of reviewing the bona fides of a job opportunity as of the 
priority date is clear. 
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On the ETA Form 9089, the "job offer" position description for an administrative services manager 
provides: 

Plan, direct, or coordinate supportive services of the organization, such as 
recordkeeping, mail distribution, telephone operator/receptionist, and other office 
supportive services. May oversee facilities planning and maintenance and custodial 
operations . . 

Regarding the minimum level of education and experience required for the proffered position in this 
matter, Part H of the labor certification states that the offered position requires a bachelor's degree in 
the social sciences or the arts. The labor certification also states that an alternate combination of 
education and experience is not acceptable. The labor certification states that no experience is 
required to perform the position. 

The ETA Form 9089 states that the beneficiary's highest level of achieved education related to the 
requested occupation :was a "Bachelor of Business Administration" from the 

In support of the beneficiary's educational qualifications, the 
petitioner submitted a copy of the beneficiary's diploma -from It 
indicates that the beneficiary was awarded a Bachelor of Business Administration in September 
1999 . . 

The director denied the petition on December 1, 2009. He determined that the beneficiary's 
bachelor of business administration degree did not qualify the beneficiary for the proffered position 
because the labor certification required a bachelor's .degree in the social sciences or the arts. 

On appeal, with regard to the beneficiary's qualifying academic credentials, counsel contends that 
the USCIS neglected to take into consideration the course contents of the beneficiary's degree, the · 
fact that the DOL evaluated the beneficiary's diploma before it approved the labor certification, and 
the beneficiary's years of experience on the job. Counsel indicated that his brief and additional 
evidence would be submitted to the AAO within 30 days. As of the date of this letter, nothing 
further has been received by the AAO. The assertions of counsel do not constitute evidence. Matter 

. of Obaigbena, 19 I&N Dec. 533 ~ · 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 
(BIA 1980). 

As is discussed in detail above, it is the role of USCIS, not the DOL, to determine whether or not the 
beneficiary meets the educational requirements of the offered position as set forth on the labor 
certification. The labor certification unambiguously requires an individual with a bachelor's degree 
in social sciences or the arts. The labor certification does not state that an individual could qualify 
for the offered position with less than a degree in one of those fields (such as a transcript that reflects 
the completion of courses in social sciences or the arts). The beneficiary possesses a bachelor' s 
degree in business administration. The petitioner has failed-to submit evidence establishing that the 
field of business administration is in the social sciences or the arts. Since the petitioner has failed to 
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submit evidence establishing that the beneficiary has a baccalaureate degree in social sciences or the 
arts, the petitioner has not established that the beneficiary satisfies the terms of the labor 
certification. 

Beyond . the decision of the director, 6 the beneficiary failed to sign: the labor certification in Part L, 
. . I 

declaring that the information provided was correct. USCIS "will 'not process petitions unless they 
are supported by an original certified ETA Form 9089 that has been signed by the employer, alien, 
attorney and/or agent." 20 C.F.R § 656.17(a)(1). · 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 

6 An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D . 

. Cal. 2001), aff'd, 345 F.3d 683 (91
h Cir. 2003); see also So/lane v. DOJ, 381 F.3d 143, 145 (3d Cir. 

2004) (noting that the AAO conducts.appellate review on a de novo basis). 


