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DISCUSSION: The preference visa petition was denied by the Direétor Nebraska Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected
pursuant to 8 C.F.R. § 103 3(@)2)(vIA)YD). .

The petitioner is 'a computer software consulting company. It seeks to employ the beneficiary
permanently in the United States as a business analyst pursuant to section 203(b)(3)(A) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A). As required by statute, the
petition is accompanied by ETA Form 9089, Application for Permanent Employment Certification,
approved by the United States Department of Labor (DOL). The director determined that the
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered
wage beginning on the priority date of the visa petition. The director denied the petition accordingly.

The name of the petitioner on the Form I-140 petition and the employer on the ETA Form 9089 is

' The federal employer
identification number (EIN) for the petitioner on the Form I-140 petition and the ‘employer on the
ETA Form 9089 is

The appeal was filed on Form 1-290B by

~ The record contains copies of IRS Forms W-2 issued by which
indicate that its EIN is The evidence indicates that . and

are separate companies. However, the appellant failed to establish that it is a

successor-in-interest to the entity that filed the petition and labor certification. A labor certification
is only valid for the particular job opportunity stated on the application form. 20 C.F.R. § 656.30(c).
If the appellant is a different entity than the petitioner/labor certification employer, it must establish
that it is a successor-in-interest to that entity. See Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec.
481 (Comm’r 1986).

A successor may establish a valid successor relationship for immigration purposes if it satisfies three
conditions. First, the successor must fully describe and document the transaction transferring ownership
of all, or a relevant part of, the predecessor. - Second, the successor must demonstrate that the job
opportunity is the same as originally offered on the labor certification. Third, the successor must prove
- by a preponderance of the evidence that it is eligible for the immigrant visa in all respects.

! According to the Massachusetts Secretary of the Commonwealth website,
was incorporated on August 9, 1993 and is an active Massachusetts corporation. See

2 According to the Massachusetts Secretary of the Commonwealth website, SoftwareArt Corporation
was incorporated on June 8, 1999 and is an active Massachusetts corporation.  See
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The evidence in the record does not satisfy all three conditions described above because it does not fully
describe and document the transaction transferring ownership of the predecessor, it does not
demonstrate that the job opportunity will be the same as originally offered, and it does not demonstrate
‘that the successor is eligible for the immigrant visa in all respects, including whether it and the
predecessor possessed the ability to pay the proffered wage for the relevant periods.

The regulation at 8 C.F.R. § 103.3(a)(2)(v) states:

Improperly filed appeal -- (A) Appeal filed by person or entity not entitled to file it - (1)
Rejection without refund of filing fee. An appeal filed by a person or entity not entitled
to file it must be rejected as unproperly ﬁled In such a case, any filing fee the Service
has accepted will not be refunded.

The regulation at 8 C.F.R. § 103. 3(a)(1)(m) states, in pertinent part:

(B) Meamng of qﬁ’ected party For purposes of this section and sectlons 103.4 and 103.5
of this part, affected party (in addition to the Service) means the person or entity with
legal standing in a proceeding.

The appellant, , has not established that it is a successor-in-interest to .the
petitioner, Thus, the appellant is not an affected party with standing to file
the appeal. Accordingly, the appeal must be rejected because it was 1mproperly filed. 8 C.FR.
§ 103.3(a)(2)(V)(AXD).

ORDER: The appeal is rejected.



