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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documenis
related (o this matter have been returned to the office that originally decided your case. Please be advised thal
any further inquiry that you might have concerning your case must be made to that officc.

If you belicve the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form [-290B, Notice of Appeal or Motion, with a fee of $630. Thc
specific requirements for filing such a motion can be tound at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: On July 1, 2002, United States Citizenship and Immigration Services (USCIS),
Vermont Service Center (VSC), received an Immigrant Petition for Alien Worker, Form 1-140, from
the petitioner. The employment-based immigrant visa petition was initially approved by the VSC
director on March 21, 2003. On February 2, 2009, the director issued a Notice of Intent to Revoke
(NOIR) the approval of the petition. In response, on February 9, 2009, the petitioner subsequently
requested that the petition be withdrawn. The director ot the Texas Service Center (the director),
revoked the approval of the immigrant petition on June 13, 2009, and the petitioner subsequently
appealed the director’s decision to revoke the petition’s approval. The matter 1s now before the
Administrative Appeals Office (AAO) on appeal. As the petitioner’s request to withdraw the
approved petition was received by the director prior to the director’s decision to revoke the approval
of the petition, the petition’s approval has automatically revoked. The issues in this proceeding are
now moot and the appeal will be dismissed on that basis.

The petitioner is an assisted living facility. It seeks to employ the beneficiary permanently in the
United States as a mental retardation aide pursuant to section 203(b)(3) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3). As required by statute, a labor certification
approved by the Department of Labor accompamed the petition. Subsequent to the pefition’s
approval, the director determined that the petitioner failed to follow the U.S. Department of Labor
(DOL) recruitment procedures in connection with the approved labor certification application and
failed to establish that the beneficiary possessed the minimum requirements on the ETA 750 prior to
the date of the filing of the labor certification application, Therefore, the director revoked the March
2003 approval of the petition.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004).

On February 17, 2009, USCIS received a letter from the petitioner’s Executive
Director, withdrawing the petition and indicating that the petitioner no longer employed the
beneficiary. In the letter, dated February 9, 2009, the petitioner stated “we withdraw all
representation and mterest n this petition.” The regulation at 8 C.F.R. § 205.1(a)(in)(C) provide that
the approval ot the petition 1s automatically revoked “upon written notice of withdrawal filed by the
petitioner...with any officer of [USCIS] who is authorized to grant or deny petitions.” Therefore,
the petition was automatically revoked when it was received by USCIS on February 17, 2009,
regardless of whether USCIS acted upon it.*

The AAQ further notes that 8 C.F.R. § 103.2(b)(6) states that a petitioner can withdraw an approved
petition up until the beneficiary’s adjustment of status to permanent residence. This withdrawal may

' The regulation at 205.1(b) states that USCIS shall send a notice of automatic revocation to the
petitioner when it appears that an automatic revocation provision has been triggered. This notice is
not a requirement to perfect the automatic revocation, The automatic revocation occurred by
operation of law when USCIS received the petitioner’s notice of withdrawal of the petition.
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not be retracted. Thus, the petitioner’s attempt to continue with the petition as per the letter received
by USCIS on March 4, 2009, signed by h has no effect.

The AAQO concludes that the petitioner’s February 2009 withdrawal resulted in an automatic
revocation of the petition which predates the director’s June 13, 2009 revocation. Accordingly, the
director’s decision to revoke the petition will be withdrawn and the issues in this proceeding are
moaot.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed as moaot.



