LS. Department of Homeland Security
1.5, Citizenship and Immigration Services
Administrative Appeals Oflice (AAO}

20 Massachusetts Ave., NW., MS 2080
Washinglon. DX 20520-2004)

U.S. Citizenship
and Immigration
Services

(204

oate: DEC 08 2012 OFFICE: NEBRASKA SERVICE CENTER HL[-;:-
Beneficiary:

PETITION: Immigrant Petition for Alicn Worker as a Skilled Worker or Prolessional Pursuant o Section
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please lind the decision of the Administrative Appeals Office in your case. All ol the documents
related to this matter have been returned 1o the office that originally decided your case. Please be advised that
any turther inquiry that you might have concerning your case must be made (o that olfice.

Thank you,

>

Ron Roscnﬁérg
Acting Chicf, Administrative Appeals Office

WWW,USCIS.Z0V



Page 2

DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center.
The subsequent appeal was dismissed by the Administrative Appeals Office (AAQO). The matter is now
before the AAO on a motion to reconsider. The motion will be dismissed, the previous decision of the
AAO will be affirmed, and the petition will be denied.

The petitioner describes itself as an appliance servicing company. It seeks 10 permanently employ the
beneficiary in the United States as an electrical-appliance servicer. The petitioner requests classification
of the beneficiary as a professional or skilled worker pursuant to section 203(b)(3)}A) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A).

The AAO’s decision dismissing the appeal concludes that the petitioner tailed o establish us ability to
pay the proffecred wage (rom the priority date and continuing until the beneficiary obtains Tawful
permanent residence.

The motion to reconsider qualifies for consideration under 8 C.F.R. § 103.5(a)(3) because the
petitioner’s counsel asserts that the AAO made an erroneous decision through misapplication of law
or policy. Counsel asserts that the petitioner’s 2003 tax return, the only year in question, was not
analyzed properly and the petitioner has demonstrated a continued ability to pay the proffered wage
from the priority datec onwards.

The petitioner is structured as a C corporation. The petitioner’s net current assets were properly
analyzed in the AAO’s July 13, 2010 decision. Counsel contends that the AAO failed to explain
how the petitioner’s net current assets were calculated. Counsel’s assertion 1s without ment. In 18
decision, the AAQO stated the following:

Net current assets are the difference between the petitioner’s current assets and
current liabilities.' A corporation’s year-end current assets are shown on Schedule
L, tines | through 6. Its year-end current liabilities are shown on lines 16 through
18. The petitioner’s 2003 tax return shows that the petitioner had ($19.278.00) net
current assets (liabilities) in 2003,

Accordingly, when applied to the petitioner’s 2003 tax returns, the petitioner’s year-end current
assets are $3,054 (the total of Schedule L, lines | through 6). Its year-end liabilities are $22,332 (the
total of lines 16 through 18). As stated above, the formula used to calculate net current assets is the
difference between the petitioner’s current assets. which is $3.054, and current liabilities. which is
$22,332. Thus, $3,054 - $22.332 = $(19,278).

'According to Barron's Dictionary of Accounting Terms 117 (3* ed. 2000). “current assets” consisl
of items having (in most cascs) a life of one year or less, such as cash, marketable securities,
inventory and prepaid expenses. “Current liabilities™ are obligations payable (in most cases) within
one year, such as accounts payable, short-term notes payable, and accrued expenses (such as taxes
and salaries). Id. at 118.
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On motion, counsel advocates combining the petitioner’s net income with 18 net current assets to
demonstrate the petitioner’s ability to pay the protfered wage. Counscl submits two letters {rom a
certified public accountant explaining this approach in calculating the petitioner’s total assets and net
current assets for 2003. This approach is unacceptable because net income and net current asscts arc
not, in the view of the AAQ, cumulative, The AAO views net income and net current assets as two
different methods of demonstrating the petitioner’s ability to pay the wage--one retrospective and
one prospective. Net income is retrospective in nature because it represcnts the sum of income
remaining after all expenses were paid over the course of the previous tax year. Conversely, the net
current assets figure is a prospective “snapshot™ of the net total of petitioner’s assets that will
become cash within a relatively short period of time minus those expenses that will come due within
that same period of time. Thus, the petitioner is expected to receive roughly one-twelfth of its net
current assets during each month of the coming year. Given that nct income is retrospective and net
current assets are prospective in nature, the AAO does not agree with counsel that the two figures
can be combined in a meaningful way to illustrate the petitioner’s ability to pay the proftered
wage during a single tax year. Moreover, combining the net income and net current assets could
double-count certain figures, such as cash on hand and, in the case of a taxpayer who reports taxcs
pursuant to accrual convention, accounts receivable.

Counse! also asserts that the petitioner’s income tax return for 2003 is a “cash basced return™ and
because of this certain assets which are in the form of ~Accounts Receivables™ are not reflected in
the return. The petitioner’s tax returns were prepared pursuant to the cash method ot accounting. in
which revenue 1s recognized when it is received, and expenses are recognized when they are paid.
See http://www.irs.gov/publications/p538/ar02.html#d0e 1 136 (accessed November 28, 2012). This
office would, in the alternative, have accepted tax returns prepared pursuant to accrual method of
accounting, if those were the tax returns the petitioner had actually submitted to the Internal Revenue
Service (IRS).

This office is not, however, persuaded by an analysis in which the petitioner, or anyone on its behalf.
seeks to rely on tax returns or financial statements prepared pursuant o one method, but then seeks
to shift revenue or expenses from one year o another as convenient to the petitioner’s present
purpose. I revenues are not recognized in a given year pursuant to the cash accounting method then
the petitioner, whose taxes are prepared pursuant to cash rather than accrual, and who relics on s
tax returns in order to show its ability to pay the proffered wage, may not use those revenues as
evidence of its ability to pay the proffered wage during that year. Similarly, if expenses are
recognized in a given year, the pefitioncr may not shift those expenses to some other vear in an effort
lo show its ability to pay the proffered wage pursuant to some hybrid of accrual and cash
accounting.” The amounts shown on the petitioner’s tax returns shal] be considered as they were
submitted to the IRS, not as amended pursuant to the accountant’s adjustments.

* Once a taxpayer has set up its accounting method and filed its first return, it must receive approval
from the IRS before it changes from the cash method to an accrual method or vice versa. See
http://www.irs.gov/publications/p538/ar)2.html#d0e 2874 (accessed November 28, 2012).
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Counsel further contends that the liability items on Schedule 1., Line 18 “consisting of Credit Line
Sumitomo of $15,000 and Loans Payable of $4,996 are misclassed and should be long-term
liabilities. Thesc items are liabilities that do not need to be paid within the current year.”™

If the petitioner’s tax return is incorrect, the petitioner would have to file an amended return with the
IRS to reclassity those items on Schedule L and provide the AAO with a certitied copy of the return
to show the amended return was received and processed by the IRS. A petitioner may not make
material changes to a petition in an effort to make a deficient petition conform to USCIS
requirements. Sce Matter of Tzummi, 22 1&N Dec. 169, 176 (Assoc. Comm’'r 1988).  Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden
of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998) (citing
Matter of Treasure Craft of California, 14 &N Dec. 190 (Reg’l Comm’r 1972)). Thus, the AAO
will examine the version of the petitioner’s tax return as submitted.

Furthermore, United States Citizenship and Immigration Services (USCIS) regulations require that
motions shall be dismissed for failing to meet an applicable requirement.  The regulation at
8 C.F.R. §§ 103.5(a)(1)(i11) lists the filing requirements for motions to rcopen and motions 1o
reconsider. Section 103.5(a)(1)(1i1)(C) requires that motions be "[aJccompanied by a statement
about whether or not the validity of the unfavorable decision has been or is the subject of any
judicial proceeding.” In this matter, the motion does not contain the statement required by
8 C.F.R. § 103.5(a)(1)(1iiXC). The regulation at 8 C.F.R. § 103.5(a)}(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)} D(n(C), it must be
dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehcaring and motions for a new trial on the basis of newly discovered evidence.
See INS v. Dohertv, 502 US. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking 10 reopen a proceeding bears a "heavy burden.” INS v, Abudi, 485 US. at 110, With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these procecdings rests solely with the petitioner. Scction 291 of the Act.
8 US.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reconsidered, and the previous decisions of the director and the
AAO will not be disturbed.

ORDER: The motion is dismissed. The petition remains denied.



