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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a tile installation business. It seeks to employ the beneficiary permanently in the 
United States as a tile installer. As required by statute, the petition is accompanied by an ETA Form 
908lJ, Application for Permanent Employment Certification, approved by the United States 
Department of Labor (DOL). The director dctermined that the petitioner had not established that it 
had the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of 
the visa petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision, Further elaboration of the procedural history will be made onl y as necessary. 

As set forth in the director's January 31, 2012 denial, the issue in this case is whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 1\ U.s.c. 
~ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ahi/irl' of prOlpective emp/ov('T to pav wage. Any petitIOn filed by or for an 
employmcnt-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the ETA Form lJ08lJ, Application for Perm'"1L'nt Employment 
Certification, was accepted for processing by any office within the employ l11ent systel11 of the DOl .. 
See 8 C.F.R. * 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary 
had the qualifications stated on its ETA Form 9089, Application f'Jr Permanent Employment 
Certification, as certified by the DOL and submitted with the instant petition. Matter or Willg's Tm 
House, 161&N Dec. ISS (Acting Reg'l Comm'r 1977). 
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Here, the ETA Form '!OS'! was accepted on June 22, 200'!. The proffered wage as stated on the ETA 
Form '!OS'! is $31.73 per hour ($65,'!9S.40 per year). The ETA Form 'JOS'! states that the position 
requires two years of experience in the job offered of tile installer. 

The AAO conducts appellate review on a de novo basis. See Soltalle v. f)OI. 38 I F.3d 143. 145 (3d 
Cir. 20(4). The AAO considers all pertinent evidence in the record. includin[! new evidence 
properly submitted upon appeal. 1 

The evidence in the record of proceeding shows that the petitioner i, a single-member limited 
liability company (LLC).2., On the petition, the petitioner claimed to have been established in ZOO,) 
and to currently employ two workers. On the ETA Form 90S'!, signed by the beneficiary on October 
6, ZOO'!, the beneficiary claims not to have worked for the petitioner. 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form 1-2Y0I3. 
which arc incorporated into the regulations by the regulation at S C.F.R. ~ I03.2(a)( I). The record in 
the instant case provides no reason to preclude consideration of any of the documents newlv 
submitted on appeal. SeeMalll.roISoriallo.I.! I&N Dec. 704 (BiA 1988). 
2 A limited liability company is an entity formed under state law by filing articles of organization. A 
limited liability company may be classified for federal income tax purposes as if it were a sole 
proprietorship, a partnership or a corporation. If the LLC has only one owner, it will autoillaticall) 
be treated as a sole proprietorship unless an election is made to be treated as a corporatioll. If the 
LLC has two or more owners, it will automatically be considered to be a partnerShip unless an 
election is made to be treated as a corporation. If the LLC does not elect its classification, a dd'iult 
classification of partnership (multi-member LLC) or disregarded entity (taxed as if it were a ,>ole 
proprietorship) will apply. See 2A C.F.R. ~ 301.7701-3. The election referred to is made using IRS 
Form 8832, Entity Classi fication Election. In the instant case, the petitioner. a single-memher LLC. 
is considered to be a sole proprietorship for federal tax purposes. 
·'The director treated the petitioner as a sole proprietorship. A sole proprietor is treated differently 
than an LLC. A sole proprietorship is a business in which one person operate, the business in his or 
her personal capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation. a sole 
proprietorship does not exist as an entity apart from the individual owner. See Maller or Ul1ited 
1111'<'Stml'llt (;roll[J. 19 I&N Dec. 248,250 (Comm'r 1984). Thcre/(m: the sole proprietor's adjusted 
gross income. assets and personal liabilities are also considered as part of the petitioner's ability to 
pay. Sole proprietors report income and expenses from their businesses on their individual (Form 
1040) federal tax return each year. The business-related income and expenses arc reported on 
Schedule C and arc carried forward to the first page of the tax return. Sole proprietors must show 
that they can cover their existing business expenses as well as pay the proffered wage out of their 
adjusted gross income or other available funds. In addition, sole proprietors must show that they can 
sustain themselves and their dependents. See Uheda v. Palmer, 539 F. Stipp. ()47 (N.D. Ill. 1<)1-12). 
a/I'd, 703 F.2d 571 (71h Cir. I,!S3). 
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The petitioner must establish that its joh offer to the beneficiary is a realistic one. Because the filing of 
an ETA 9089 labor certification application establishes a priority date for any immigrant petition lakr 
hased on the ETA 9089, the petitioner must estahlish that the job offer was realistic as of the priority 
date and that the ofler remained realistic for each year thereafter, until the beneficiary obtains lawful 
pennanent residence. The petitioner's ability to pay the proffered wage is an essential clement in 
evaluating whether a job offer is realistic. See Matter of Great Wall, Iti I&N Dec. 142 (Acting Reg'l 
Comm'r 1977); see also 8 C.F.R. ~ 204.5(g)(2). In evaluating whether a joh offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources suf1ieient to pay the beneficiary's proffered wages, although the totality of the circumstances 
affecting the petitioning husiness will be considered if the evidence warrants such C<lnsidcration, See 
MatterofSollef!,awa, 121&N Dec, 612 (Reg'l Comm'r 1967). 

In determining the petitioner's ability to pay the proffered wage during a given period. LSCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary e4ual to 
or greater than the proffered wage, the evidence will he considered prima "leie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage, or any wages, from the priority 
date in 2009 onwards. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, fIC v. Napolitano, 558 F.3d III (1'1 Cir. 200'!): Tacil lc'.ll'eci(// \', 
Napolitano, fl9(] F. Supp. 2d tl73 (E.D. Mich. 2010), a/rd, No. 10-1517 (6th ('ir. filed Nov. 10, 
2(11). Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sa\'il, h32 F. 
Supp, 1049, IOS4 (S.D.N.Y. 1986) (citinf!, TOllgatapll Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 
l30S (9th Cir. 1984)); see a/so Chi-Fenf!, Challf!, v. Thornbllrgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.c.P. Food Co., fllc v. Sava, 623 F. Supp. 1080 (S.D. N.Y. 19t15): Uhet!a \', I'a/mer. 5.';<) F. 
Supp. 647 (N .0. Ill. 1982), afrd, 703 F .2d 571 (7th Cir. 1983). Reliance on the' rei i t ioner' s \\ age 
expense is misplaced. Showing that the petitioner paid wages in excess of the profli:red wage is 
insufficient. 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of huildings and equipment or the accuillulation or 
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funds necessary to replace perishable equipment and buildings. Accordingly. the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current usc of cash, neither docs it represent amounts aV;lilablc tll pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street Donuts at 118. "[USCISj and judicial precedent support the use of tax returns and the 
net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should be revised by the court by adding back depreciation is without support." Chi-Fellg Challg at 
537 (emphasis added). 

In K.Cf>. Food, on F. Supp. at 1084, the court held that the Immigration and Naturalization 
Service, now USCIS, had properly relied on the petitioner's net income figure. as .s[;tled on the 
petitioner's corporate income tax returns, rather than the petitioner'S gross income. The court 
specifically rejected the argument that the Service should have considered income before expenses 
were paid rather than net income. See Taco Especial v. Napolitano, 696 F. Supp. ~d at SSI (gross 
profits overstate an employer's ability to pay because it ignores other necessary expenses). 

The record before the director closed on June 10, 20l 1 with the receipt bv the director Ill' the 
petitioner's submissions in response to the director's request for evidence. /\s "I' that date. the 
petitioner's 2009 federal income tax return is the most recent return availahle. The petitioner's tax 
returns stated its net income as detailed in the table below . 

• In 200t), the petitioner stated net income 4 of $24,002. 

Therefore, for the year 2009 the petitioner did not establish that it had sufficient net income tn pay 
the proffered wage of $65,91Jg.40. 

If the net income the petitioner demonstrates it had available during that period, if any, adeled to the 
wages paid to the beneficiary during the period, if any, do not equal the amount of the profrcred 
wage or more, USCIS will review the petitioner's assets. Net current assets arc the dilTerenec 
between the petitioner's current assets and current liabilities" Since the pClitiofler did flllt suhmit 
audited financial statements or annual reports according to the regulation at t\ CF.R. ~ 211-L5(g)(2), 

4 The petitioner'S net income is reported on its member's IRS Form 1040. Schedule C at line 31 lill' 
2009 . 
. ' According to Barron '.\' Dictionary ojACC(}unfing Terms 117 (Y" ed. 20(0). "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations pa)able (in illost cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Jd. at Jig. 



and current assets and current liabilities are not stated on the Schedule C (Form lO·+II) submitted by 
the petitioner, net current assets cannot be ascertained for 2009. Therefore. for the year 2()()9, the 
petitioner did not establish that it had sufficient net current assets to pay the proffered wage. 

On appeal, counsel asserts that the petitioner, in an allemptto expand his business, seeks to employ 
the beneficiary, who, in turn, will generate income from which the petitioner will pay the 
beneficiary's salary." Counsel contends that the director erred by requiring the petitionn to show 
assets without taking into account the ability to generate additional incoll1e and Ihal Ihis requisite is 
contrary to the decision in Masonry Masters, fnc v. ThornbllrRh, 875 F.2d S'JK (D.C. Cir. 1989). 

The AAO is not bound to follow the published decision of a United Stales district court in cases 
arising within the same district. See Matter ofK-S-, 20 I&N Dec. 715 (B1A 1993). Although part of 
the decision in Mas()l1rr Masters mentions the ability of the beneficiary to generate income, the 
holding is based on other grounds and is primarily a criticism of USC1S for failure to specify a 
formula used in determining the proffered wage 7 Further, in this instance, no detail or 
documentation has been provided to explain how the beneficiary'S employment as a tile installer will 
significantly increase profits. This hypothesis cannot be concluded to outweigh the evidence 
presented in the corporate tax returns, which shows that both net income and total gross receipts arc 
less than the total proffered wage. 

lISC1S may consider the overall magnitude of the petitioner's business aetiv ities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter oISolJcJ.(awa. 12 I&N Dec. 1112 
(Reg'l Comm'r 1967). The petitioning entity in SoneRawa had been in business for over 11 years 
and routinely earned a gross annual income of about $ IOU,OOO. During the year ill which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business, The Regional Commissioner delermined th"l Ihe 
petitioner's prospects lor a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss lJniverse. movie actresses, and society matrons. The petiti(1I1er's elienls had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and filshion shows throughout the United States and at colleges and universities in 
Calit()rnia. rhe Regional Commissioner's determination in Sonegmm was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in SOllegml"U, 

lISCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such bctors as the 
number of years the petitioner has been doing business, the established historical growth of the 

" As noted above, a petitioner must establish eligibility at the time of filing; a petition cannot be 
approved at a future date after the petitioner becomes eligible under a new set of facts. S('(' Mutler oI 
Katigbak, 141&N Dec. 45. 49 (Comm'r 1971). 
- Subsequent to that decision, lISCIS implemented a formula that involves assessing wages actually 
paid to the alien beneficiary, here, none, and the petitioner's net incol11e and net ellrrent assets 
addressed above. 
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petltloner's business. the overall number of employees. the occurrence of any uncharacteristic 
business expenditures or losses. the petitioner's reputation within its industr:. whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

In the instant case, the petitioner states that it has been in business since 200Y. The tax 
documentation presented does not demonstrate that the petitioner's inability to pay the proffered 
wage results from a temporary reduction in receipts due to circumstances similar to those in 
SOllegawa. The petitioner indicated on Form 1-140 that it employs two workers. Ilowever, the 20t)l) 
1040 Schedule C, Profit or Loss From Business, shows no wages or costs of labor reported on the 
tax returns. The petitioner's total gross receipts in 2009 were only $41.473. which is less than the 
total proffered wage of $fl),YYIl.40. In addition, there is no evidence in the record of the historical 
growth of the petitioner's business. The record also docs not contain evidence of the petitioner's 
reputation within its industry. Thus, assessing the totality of the circumstances in this individual 
case, the AAO concludes that the petitioner has not established that it had the continuing abilitv to 
pay the proffered wage. Therefore, the evidence submitted does not establish that the petitioner had 
the continuing ability to pay the proffered wage beginning on the priority date. 

Beyond the director's decision. the petitioner has also failed to cstahlish Ihat the beneliciar: is 
qualified for the position offered. The beneficiary must meet all of the requirements of the offered 
position set forth on the labor certification by the priority date of the petition. Il C.F.R. ~ 103.2(b)(I), 
(12). See Maller oj Wing's Tea House, Ifl I&N Dec. 158, 159 (Act. Reg. Comm. IY77): lee (i/ID 

Matter of Katighak, 14 I&N Dec. 45, 49 (Reg. Comm. Inl). An application or petition that fails to 
comply with the technical requirements of the law may be denied by the AAO even if the Service 
Center does not identify all of the grounds for denial in the initial decision. See Spencer Fl1Ierpriws, 
fllc. v. United States, 22Y F. Supp. 2d \025, 1043 (E.D. Cal. 200 I), alTd, 345 F.3d 6113 (ylh Cir. 
2(03): .lee also Soltane v. DO'!, 3111 F.3d 143, 145 (3d Cir. 20(4) (noting that the AAO conducts 
appellate review on a de novo basis). 

In evaluating the labor certification to determine the required qualifications I'm the pOSItIon, U.S. 
Citizenship and Immigration Services (USCIS) may not ignore a term or the labor certification, nm 
may it impose additional requirements. Sl'e Matter of Silver Dragoll Chilll'se f«('Ilillu"{{//I. Il) I&N 
Dec. 401, 40fl (Comm. IY86). See also Madany, fl% F.2d at lO08: K.R.K. Irv/lll', Ille., flYl) F.2d at 
100fl: Stewart Infra-Red Commissary o(Massachllsetts, [nco V. Coomey, flfl I F.2d 1 (I st Cir. IlJll I). 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed. e.g., 
by regulation. USCIS mllst examine "the language of the labor eertilleation joh requirements" in 
order to determine what the petitioner mllst demonstrate about the benefieiary's qualificaliom,. 
MadllllY, fll)fl F.2d at 10 15. The only rational manner by which USCIS can be expected to interpret 
the meaning of terms used to describe the requirements of a job in a labor certification is to 

"cxamine the certified job ofler exactly as it is completed by the prospective employer." Rosedale 
Linden Park Companv V. Smith, 5Y5 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). LSCIS's 
interpretation of" the job's requirements. as stated on the labor certification must involve "reading 
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and applying the plain language of the [labor ccrtitication)." Id. at g34 (emphasis added). USCIS 
cannot and should not reasonably be expected to look beyond the plain language of the lahor 
certilication or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. 

In the instant case, the labor certification states that the offered position has the following minimum 
requirements: two years of experience in the job offered with the following skills in H.14.: 
responsible for layout of job site, cutting, setting and grouting tile and marble to include experience 
with a wet saw, circular saw, jackhammer, jig saw, chisel, trowel, hammer. grinder and other hand 
tools. 

The beneficiary lists his prior experience as: (I) an independent contractor in Freehold. New Jersey 
from September 1,2003 to June 22, 2009 as a tile setter. The beneficiary lists no other prior positions 
and no specific employers in the work experience, job details block. The beneficiary .,igned the labor 
certification under a declaration that the contents are true and correct under penalty of perjury. 

The regulation at g C.F.R. ~ 204.5(l)(3)(ii)(A) states: 

Any requirements of training or experience for skilled workers, professionals. or other 
workers must be supported by letters from trainers or employers giving the name. 
address, and title of the trainer or employer, and a description of the training received or 
the experience of the alien. 

experience letter in the record is deficient. In it, the vice pre,idelll 
who is also the owner of the petitioning company, states that 

contracted with the beneficiary as a tile installer from January 2007 to January 200l). However. the 
exact dates of employment, including start and end days arc not listed and therefore Illay not 
represent a full two years of experience. And, the letter does not state if the beneficiary perforilled 
work in a part-time or full-time capacity. Therefore, the total length of the beneficiary's experience 
cannot he calculated to determine whether he has gained the two years of experience in the job 
offered to meet the terms of the labor certification. Additionally, there is no evidence in the record 
that the beneficiary has all the required special skills listed in H.14. 

The single experience letter states only that the beneliciary"s experience "included tile setting \\hich 
required his usc of a wet saw, circular saw, jackhammer, jig saw, chisel, trowel. hammer, grinder 
and other hand \ools." These skills are required in H.14 but other skills arc also required including: 
(1) layout orjob site for tile or marble and (2) cutting, setting and grouting marble. The experience 
letter makes no mention of experience related to layout of job site or work with marble. 
Additionally, ETA Form 90g9 does not reference specific employers that the beneficiary completed 
projects for while working as an independent contractor. Without a Form W-2 or Form lOlJlJ in 
support, the beneficiary would seek to rely on experience not listed on the labor certification. In 
Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), the Board's dicta notes that the bcnelieiary's 
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experience, without such fact certified by DOL on the beneficiary's Form ETA 750B. lessens the 
credibility of the evidence and facts asserted. 

Thus, the petitioner has failed to establish that the beneficiary met the minimum requirements of the 
offered position set forth on the labor certification as of the priority date. Therefore. the beneficiary 
docs not qualify for classification as a skilled worker under scction 203(b)(:; j(A)(i) of the ACI. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, S USc. ~ Uhl. Here. 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


