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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The
petitioner appealed this denial to the Administrative Appeals Office (AAO), and, on December 8,
2010, the AAO dismissed the appeal. The petitioner filed a motion to reopen the AAO's decision in
accordance with 8 C.F.R. § 103.5. The motion will be dismissed pursuant to 8 C.F.R. §§
103.5(a)(1)(iii)(C), 103.5(a)(2), and 103.5(a)(4).

The motion shall be dismissed for failing to meet an applicable requirement. The regulation at 8
C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and motions to
reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a statement
about whether or not the validity of the unfavorable decision has been or is the subject of any
judicial proceeding." In this matter, the motion does not contain the statement required by 8 C.F.R.
§ 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not
meet applicable requirements must be dismissed. Therefore, because the instant motion did not meet
the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must be dismissed for
this reason.

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the new
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary
evidence."

Based on the plain meaning of "new," a new fact is found to be evidence that was not available and
could not have been discovered or presented in the previous proceeding.'

On motion, the petitioner claims that the appeal was denied on only one ground. The AAO dismissed
the appeal because the petitioner failed to respond to the AAO's notice of derogatory information
(NDI). The record is silent concerning the petitioner's change of address. Further the NDI was sent
to the petitioner and its representative. The petitioner only offers that it did not receive the NDI,

Without documentary evidence to support the claim, the assertions of the petitioner will not satisfy
the petitioner's burden of proof. The assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter Of Laureano, 19 I&N Dec. 1 (BIA 1983);
Matter ofRamirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

The purpose of the NDI is to elicit further information that clarifies whether eligibility for the benefit
sought has been established, as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and
(12). The failure to submit requested evidence that precludes a material line of inquiry shall be
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). As in the present matter, where a
petitioner has been put on notice of a deficiency in the evidence and has been given an opportunity
to respond to that deficiency, the AAO will not accept evidence offered for the first time on motion.
See Matter ofSoriano, 19 I&N Dec. 764 (BIA 1988); Matter of Obaighena, 19 I&N Dec. 533 (BIA

1 The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just
discovered, found, or learned <new evidence> . . . ." WEBSTER'S II NEW RIVERSIDE UNIVERSITY
DICTIONARY 792 (1984)(emphasis in original).
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1988). If the petitioner had wanted the submitted evidence to be considered, it should have
submitted the documents in response to the AAO's NDI. Id. Under the circumstances, the AAO
need not, and does not, consider the sufficiency of the evidence submitted on motion. Consequently,
the motion will be dismissed.

Therefore, we are not persuaded by the petitioner's claims. While the petitioner has offered evidence
requested for in the NDI, the evidence does not overcome the petitioner's failure to respond to the
original NDI.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened, and the previous decisions of the director and the AAO
will not be disturbed.

ORDER: The motion is dismissed.


