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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAQ) on appeal. The director’s decision will be
withdrawn. The appeal will be sustained.

The petitioner describes itself as a retail business. It seeks to employ the beneficiary permanently in
the United States as a bookkeeper. As required by statute, the petition i1s accompanied by an ETA
Form 9089, Application for Permanent Employment Certification, approved by the U.S. Department
of Labor (DOL.).

The petitioner failed to submit the required initial evidence with the petition, and the director denied
the petition accoerdingly. The decision concludes that the petitioner failed to establish that the
beneficiary met the experience requirements of the labor certification.'

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C,
§ 1153(b)(3}(A)(1), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act,
8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified
immigrants who hold baccalaureate degrees and are members of the professions.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence In the record, including new evidence
properly submitted upon appeal.”

As set forth in the director’s May 27, 2008 denial, the issue in this case is whether the beneficiary
possessed all the education, training, and experience specified on the labor certification as of the
priority date. 8 C.F.R. § 103.2(bX1), (12). See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159

' It is noted that the director’s decision states that the petitioner filed Form 1-140 on July 24, 2007
to sponsor the beneficiary based on the immigrant classification of “an alien of extraordinary ability”
and that the 1-140 petition was submitted with a substituted ETA-750. This is not correct in either
instance. The Form I-140 clearly states that the immigrant classification sought is for a professional
or a skilled worker. In addition, the substituted labor certification was ETA Form 9089. However,
the director was correct in stating that the petitioner had not initially submitted evidence of the
beneficiary’s experience. This evidence was only submitted on appeal.

* The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B,
which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in
the instant case provides no reason to preclude consideration of any of the documents newly
submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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(Acting Reg. Comm. 1977); see also Matter of Katigbak, 14 1&N Dec. 45, 49 (Reg. Comm. 1971).
In evaluating the beneficiary’s qualifications, U.S. Citizenship and Immigration Services (USCIS)
must look to the job offer portion of the labor certiftcation to determine the required qualifications
for the position. USCIS may not ignore a term of the labor certification, nor may it impose additional
requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm.
1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon,
699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey,
661 F.2d 1 (1* Cir. 1981).

The required education, training, experience and skills for the offered position are set forth at Part H
of the labor certification. The ETA Form 9089 states that the position requires 24 months of
experience in the job offered of bookkeeper.

Part K of the ETA Form 9089, which sets forth the beneficiary’s employment experience, states that
the beneficiary was employed as a bookkeeper byﬂ from January 16,
2003 until November 18, 2005.

The regulation at 8§ C.F.R. § 204.5(1)(3) provides, in part:
(ii) Other documentation—

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or
employers giving the name, address, and title of the trainer or employer, and a
description of the training received or the experience of the alien,

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the requirements
for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at least two years of training or
experience.

On appeal, counsel submitted a letter dated June 7, 2008 from

Pune India. The letter states that the beneficiary was employed by
India from January 16, 2003 until November 18, 2005. Although the beneficiary’s job duties listed
on the letter are virtually identical to the job duties listed on the labor certification, the AAO finds no
reason to suspect the authenticity of the letter. The letter provides the address of the employer and
the title of the author as required by 8 C.F.R. § 204.5(1)3). Therefore, it is concluded that the
submitted experience letter is sufficient to establish the beneficiary’s claimed employment as a

bookkeeper for— India.
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Thus, the petitioner has established that the beneficiary possessed the experience required to perform
the offered position at the priority date of December 1, 2005.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has met that burden.

ORDER: The director’s decision of May 27, 2008 is withdrawn. The appeal is sustained. The
petition is approved.



