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DISCUSSION: The Director, Texas Service Center (director), denied the immigrant visa petition.
The matter is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be
dismissed.

The petitioner describes itself as a provider of pediatric outpatient therapy, and seeks to employ the
beneficiary permanently in the United States as a physical therapist pursuant to sectton 203(b)(3) of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3).’

The petitioner has applied for the beneficiary under a blanket labor certification pursuant to
20 C.F.R. § 656.5, Schedule A, Group I. See also 20 C.F.R. § 656.15. Schedule A is the list of
occupations set forth at 20 C.F.R. § 656.5 with respect to which the U.S. Department of Labor
(DOL) has determined that there are not sufficient United States workers who are able, willing,
qualified and available, and that the employment of aliens in such occupations will not adversely
affect the wages and working conditions of United States workers similarly employed.

Based on 8 C.F.R. §§ 204.5(a)(2) and (1)(3)(i), an applicant for a Schedule A position would file a
Form I-140, “accompanied by any required individual labor certification, application for Schedule A
designation, or evidence that the alien’s occupation qualifies as a shortage occupation within the
Department of Labor’s Labor Market Information Pilot Program.” The priority date of any petition
filed for classificaton under section 203(b) of the Act “shall be the date the completed, signed
petition (including all initial evidence and the correct fee) is properly filed with [U.S. Citizenship
and Immigration Services (USCIS)].” 8 C.F.R. § 204.5(d). The priority date of the instant petition
1s March 30, 2007.

The regulation at 20 C.F.R. § 656.15(c)(1) states, in part:

An employer seeking Schedule A labor certification for an alien to be employed as a
physical therapist (§ 656.5(a)(1)) must file as part of its labor certification application
a letter or statement, signed by an authorized state physical therapy licensing official
in the state of intended employment, stating the alien is qualified to take that state’s
written licensing examination for physical therapists.”

' Section 203(b)(3)(A)(11) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i1), provides for the granting of
preference classification to qualified immigrants who hold baccalaureate degrees and who are
members of the professions. The regulation at 8 C.F.R. § 204.5(1)(2), and section 203(b)}(3}A)() of
the Act, 8 US.C. § 1153(b)(3)(A)(1), provides for the granting of preference classification to
qualified immigrants who are capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two years training or experience), not of a
temporary nature, for which qualified workers are not available in the United States. See also 8
C.F.R. § 204.5()3)(ii).

* Hereinafter referred to as the “Official Statement.”
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An Official Statement is not necessary if the record contains a copy of the beneficiary’s permanent
physical therapy license in the state of intended employment. See Adjudicator’s Field Manual,

Chapter 22.2(b)(4)(B).

On November 14, 2007, the director denied the petition because the record did not contain “an
unrestricted permanent license to practice nursing [sic| in the state of intended employment™ or an
Official Statement.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence 1 the record, including new evidence

properly submitted upon appeal.’

The record shows that the appeal is properly filed, timely and makes an allegation of error in law or
fact. The procedural history in this case 1s documented by the record and incorporated into the
decision. Further elaboration of the procedural history will be made only as necessary.

On appeal, counsel correctly states there i1s no requirement that the beneficiary possess a nursing
license. Counsel also submits evidence that, in Californmia, the beneficiary cannot gbtain a physical
therapy license or an Official Statement unless she has a Social Security Number. Since the
beneficiary does not possess a Social Security Number, counsel states that it is not possible for her to
obtain the required permanent physical therapy license or Official Statement.

In order for the petition to be approved, the record must contain evidence that the beneficiary possesses
a permanent physical therapy license or an Official Statement from the state of intended
employment. See 20 C.F.R. § 656.15(c)1). The beneficiary is unable to obtain either document.
Therefore, the petition cannot be approved and the appeal must be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S5.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.

> The submission of additional evidence on appeal 1s allowed by the instructions to the Form 1-290B,
which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(1). See Matter of Soriano, 19 1&N
Dec. 764 (BIA 1988).



