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DISCUSSION: The employment-based preference visa petition was denied by the Director, Texas
Service Center. The petitioner appealed and the matter is now before the Administrative Appeals
Office (AAO). The matter will be remanded to the Director in accordance with the below.

The petitioner is a Turkish restaurant and seeks to employ the beneficiary permanently in the United
States as a Specialty Cook, Turkish Food, pursuant to section 203(b)(3) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3). The petition was accepted for filing on March 27,
2008 with a labor certification approved by the Department of Labor (DOL) on August 25, 2007 and
valid for 180 days (until February 21, 2008)." The director denied the petition because he determined
that the petition was not filed within 180 days after the labor certification’s approval by February 21,
2008 and, as the labor certification expired by the March 27, 2008 date of filing, the Form [-140 was,
therefore, filed without a valid labor certification pursuant to 8 C.F.R. § 204.5(1)(3)(i).

On appeal, counsel states that the Form I-140 was initially filed on February 15, 2008, prior to the labor
certification’s expiration, but was improperly rejected by the United States Citizenship and Immigration
Services (USCIS) Texas Service Center. Counsel claims that the Form [-140 filed on February 15,
2008 was returned by the Texas Service Center with a notice stating “Petitions must have original
signatures — not a facsimile (e.g. stamp).” Counsel states that none of the forms filed on February 15,
2008 had a facsimile or stamped signature and that USCIS rejected the filing on February 15, 2008 in
error.” Counsel claims that, if not for the improper rejection, the petition would have been timely filed,
before the expiration of the labor certification on February 21, 2008.

The petition was accepted for filing on March 27, 2008 with a labor certification approved by the DOL
on August 25, 2007 and valid until February 21, 2008. The record reflects that the petition was
previously received by USCIS on February 15, 2008, and again on February 27, 2008, before being
accepted for filing on March 27, 2008. The record also reflects that the petitioner’s signatures on the

' The regulation at 20 C.F.R. § 656.30(b) states:

(b) Expiration of labor certifications. For certifications resulting from applications
filed under this part and 20 CFR part 656 in effect prior to March 28, 2005, the
following applies:
(1) An approved permanent labor certification granted on or after July 16, 2007
expires if not filed in support of a Form I-140 petition with the Department of
Homeland Security within 180 calendar days of the date the Department of Labor
granted the certification.
(2) An approved permanent labor certification granted before July 16, 2007 expires if
not filed in support of a Form I-140 petition with the Department of Homeland
Security within 180 calendar days of July 16, 2007.
% In his brief, counsel claims that the petitioner’s signature on the Form G-28 and Form I-140 were
original signatures. Counsel does not claim that his own signature was an original signature,
however. Rather, counsel references in his brief that USCIS has, in the past, accepted stamped
signatures on behalf of attorneys.
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Form I-140 and Form ETA 750A are original signatures, while the attorney’s signatures on Form I-140,
and Form G-28 are rubber-stamped.

The regulation at 8 C.F.R. § 204.5(a)(1) provides that a petition is properly filed if it is accepted for
processing under the provisions of 8 C.F.R. § 103. The regulation at 8 C.F.R. § 103.2(a)(2) provides:

Signature. An applicant or petitioner must sign his or her application or petition.
However, a parent or legal guardian may sign for a person who is less than 14 years old.
A legal guardian may sign for a mentally incompetent person. By signing the application
or petition, the applicant or petitioner, or parent or guardian certifies under penalty of
perjury that the application or petition, and all evidence submitted with it, either at the
time of filing or thereafter, is true and correct. Unless otherwise specified in this chapter,
an acceptable signature on an application or petition that is being filed with [USCIS] is
one that is either handwritten or, for applications or petitions filed electronically as
permitted by the instructions to the form, in electronic format.

The provisions of 8 CF.R. § 103 also discuss the procedure for receipt of an application where the
representative’s signature is improper. The regulation at 8 C.F.R. § 103.2(a)(3) provides:

Representation. An applicant or petitioner may be represented by an attorney in the

United States . . . Where a notice of representation is submitted that is not properly
signed, the application or petition will be processed as if the notice had not been
submitted.

As the petition was properly signed by the petitioner, and the labor certification was properly signed by
the petitioner and the beneficiary, the Director should accept the petition as properly filed with a valid
labor certification as of the initial date of submission. The AAO withdraws the director’s decision and
remands it on this basis for the director to consider the merits of the petition.

Although the AAO finds that the instant petition was properly filed and should be considered as such
by the Director, we note that the petition lacks sufficient evidence to establish eligibility for the
benefit sought.” In visa petition proceedings, the burden is on the petitioner to establish eligibility
for the benefit sought. See Matter of Brantigan, 11 1&N Dec. 493 (BIA 1966). The petition will be
remanded to the Director to address the merits of the petition.

The regulation at 8 C.F.R. § 204.5(g)(2) states:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability

? The AAO conducts appellate review on a de novo basis. The AAQ’s de novo authority is well
recognized by the federal courts. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).
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certified as complete and accurate, and by the translator’s certification that he or she
is competent to translate from the foreign language into English.

The petition is for a skilled worker and the job requires two years of experience in the proffered
position, yet the instant petition was filed without evidence reflecting that the beneficiary has two
years of qualifying employment experience conforming to the regulatory requirements of 8 C.F.R.
§ 204.5(1)(3)(ii)(A); and 8 C.F.R. § 103.2(b)(3).

In view of the foregoing, the previous decision of the director will be withdrawn. The petition is
remanded to the director to address the merits of the petition. The director may request any
additional evidence considered pertinent. Similarly, the petitioner may provide additional evidence
within a reasonable period of time to be determined by the director. Upon receipt of all the
evidence, the director will review the entire record and enter a new decision.

ORDER: The director’s decision is withdrawn; however, the petition is currently unapprovable for
the reasons discussed above, and therefore the AAO may not approve the petition at this
time. Because the petition is not approvable, the petition is remanded to the director for
issuance of a new, detailed decision which, if adverse to the petitioner, is to be certified
to the Administrative Appeals Office for review.



