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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAO) on appeal. The decision of the director will

- be withdrawn, and the matter will be remanded to the director for further consrderalron and a new

decrslon

The petitioner is an accounting firm. It seeks to employ the beneficiary permanently in the United
States as an accountant. As required by statute, the petition is accompanied by an ETA Form 9089,
Application for Permanent Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the beneficiary does not have a U.S. bachelor’s degree
or foreign equrvalent degree as required by the terms of the labor certification.

A petitioner must establish that.the beneficiary possessed all the education; training, and experience
specified on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(1), (12). See Matter of
Wing's Tea House, 16 1&N Dec. 158, 159 (Acting Reg. Comm. 1977). See also Matter of Katigbak,
14 I&N Dec. 45, 49 (Reg. Comm. 1971). In evaluating the beneficiary’s qualifications, U.S.
Citizenship and Immigration Services (USCIS) must look to the job offer portion.of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon
Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm. 1986). See also Madany v. Smith, 696 F.2d
1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart lnfra-
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1* Cir. 1981).

The required education, training, experience and skills for the offered position are set forth at Part H
of the labor certification. In the instant case, the labor certification states that the offered position
has the following minimum requirements:

H.4. Education: Bachelor’s.

H.4-B. Field of study: Accounting.

H.5. Training: None required. .

H.6. Experience in the job offered: 24 months.

H.7. Alternate field of study: Commerce. Cs

H.8.  Alternate combination of education and experrence None accepted.

H.9. Foreign educational equivalent: Accepted.

H.10. Experience in an alternate occupation: None accepted.

H.14. Specific skills or other requirements: “Computer literate and knowledge of accounting
software [sic].”

Part J of the labor certification states that the beneficiary’s highest level of education related to the
offered position is a Bachelor of Commerce Degree from the completed
in 1989. :

The record of proceeding contains a copy of the beneficiary’s three-year Bachelor of Commerce
Degree and transcripts from the .. a Final Examination Certificate and transcript
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from the ~a copy of the Certiﬁcaté of Membership issued to
the beneficiary by the = establishing her membership with the - and a Higher Secondary
Education Certificate 1ssued to the beneﬁcrary

The AAO has reviewed the Electromc Database for Global Education (EDGE) created by the
American Association of Collegiate Registrars and Admissions Officers (AACRAO). According to
its website, AACRAO is “a nonprofit, voluntary, professional association of more than 11,000
higher education admissions and registration professionals who represent more than 2,600
institutions and agencies in the United States and in over 40 countries around the world.” See
http://www.aacrao.org/About-AACRAO.aspx. Its mission “is to serve and advance higher education
by providing leadership in academic and enrollment services.” Id. EDGE is “a web-based resource
for the evaluation of foreign educational credentials.” http://edge.aacrao.org/info.php. Authors for
EDGE must work with a publication consultant and a Council Liaison with AACRAO’s National
Council on the Evaluation of Foreign Educational Credentials.' If placement recommendations are
included, the Council Liaison works with the author to give feedback and the publication is subject
to final review by the entire Council. Id. USCIS considers EDGE to be a reliable, peer-reviewed
source of information about foreign credentials equival&ncies.2

According to EDGE, a three-year Bachelor of Commerce degree from India is comparable to “two to
three years of university study in the United States.” Additionally, according to EDGE, “the

Final Exam and Association Membership represents attainment of a level of education comparable
to a bachelor’s degree in the United States.” ‘
Based on the conclusions of EDGE, the evidence in the record.is sufficient to establish that the
beneficiary possesses the foreign equivalent of a U.S. bachelor’s degree in accounting or commerce
as required by the terms of the labor certification.

! See An Author’s Guide to Creating AACRAO International Publications available at
http://www.aacrao.org/Librariés/Publications_Documents/GUIDE_TO CREATING INTERNATIO
NAL _PUBLICATIONS_1.sflb.ashx.

2 In Conﬂuence Intern., Inc. v. Holder, 2009 WL 825793 (D.Minn. March 27, 2009), the court
determined that the AAO provided a rational explanation for its reliance on information provided by
AACRAO to support its decision. In Tisco Group, Inc. v. Napolitano, 2010 WL 3464314
(E.D.Mich. August 30, 2010), the court found that USCIS had properly weighed the evaluations:
submitted and the information obtained from EDGE to conclude that the alien’s three-year foreign
“baccalaureate” and foreign “Master’s” degree were only comparable to a U.S. bachelor’s degree.

In Sunshine Rehab Services, Inc. 2010 WL 3325442 (E.D.Mich. August 20, 2010), the court upheld
a USCIS determination that the alien’s three-year bachelor’s degree was not a foreign equivalent
degree to a U.S. bachelor’s degree. Specifically, the court concluded that USCIS was entitled to
prefer the information in EDGE and did not abuse.its discretion in reaching its conclusion. The
court also noted that the labor certlﬁcatlon itself required a degree and did not allow for the
combination of education and experience.
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An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

Beyond the decision of the director, the petitioner failed to establish its ability to pay the. proffered
wage as of the priority date’ and continuing until the beneficiary obtains lawful permanent resndence
See 8 C.F.R. § 204.5(g)(2).

In determining the petitioner’s ability to pay the proffered wage, USCIS first examines whether the
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If the
petitioner has not paid the beneficiary the full proffered wage each year, USCIS will next examine
whether the petitioner had sufficient net income or net current assets to pay the difference between
the wage paid, if any, and the proffered wage.4 If the petitioner’s net income or net current assets is
not sufficient to demonstrate the petitioner’s ability to pay the proffered wage, USCIS may also
consider the overall magnitude of the petitioner’s business activities. See Matter of Sonegawa, 12

~ 1&N Dec. 612 (Reg. Comm’r 1967).

In the instant case, with the exception of 2009, the record does not reflect that the petitioner had the
ability to pay the proffered wage from the priority, date. The record of proceeding contains the

 petitioner’s federal tax -returns 2009; a W-2 Form® issued to the beneficiary for 2009; and the

beneficiary’s paystubs issued for pay penods of January 26, 2008 to March 7, 2008, and September 18,
2010 to October 15, 2010.

3 The "priority date" is the date the ETA Form 9089 was accepted for processing by any office
within the employment system of the DOL. 8 C.F.R. § 204.5(d). In this matter, the priority date is
January 3, 2008, the day the DOL accepted the ETA Form 9089 for processing. The petitioner filed
the Form 1-140 on May S, 2008. The director denied the petition on March 9 2009, and the
petmoner filed an appeal on April 10, 2009. ,

* See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1* Cir. 2009); Elatos Restaurant Corp.

- v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. Feldman,

736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp.
647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983) and Taco Especxal v. Napolitano, 696 F.
Supp. 2d 873 (E.D. Mich. 2010).

° The petitioner is placed on notice that, it appears from agency searches that the social security
number used on the W-2 Form in the record is also used by another individual. In order for the W-2
Form issued to the beneficiary by the petitioner to. be used for the ability to pay calculation, the
petitioner will need to provide documentation from the Social Security Administration that the social
security number listed on the W-2 Forms was issued to the beneficiary by the Social Security
Administration.
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Therefore, the AAO will withdraw the decision and remand the case to the director to request and
-consider evidence of the petitioner's ability to pay the proffered wage, such as annual reports, federal
tax returns, or audited financial statements for 2008, 2010, and 2011; and, any Forms W-2 or 1099
issued to the beneficiary by the petitioner for 2008, 2010 and 2011.  Upon receipt of all the evidence,
the director will review the entire record and enter a new decision. '

In view of the foregoing, the previous decision of the director will be withdrawn.. The petition is
remanded to the director for consideration of the issue stated above. The director may request any
additional evidence considered pertinent. Similarly, the petitioner may provide additional evidence
within a reasonable period of time to be determined by the director. Upon receipt of all the
evidence, the director will review the entire record and enter a new decision.

ORDER: The director’s decision is withdrawn; however, the petition is currently unapprovable for
- the reasons discussed above, and therefore the AAO may not approve the petition at this
_time. Because the petition is not approvable, the petition is remanded to the director for
* issuance of a new, detailed decision which, if adverse to the petitioner, is to be certified

to the Administrative Appeals Office for review.



