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DISCUSSION: The Directdr Nebraska Service Center, denied the preference visa petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a financial services provider. It seeks to employ the beneficiary permanently in the
United States as an office clerk, general. - As required by statute, the petition is accompanied by labor:
certification application approved by the United States Department of Labor (DOL). The director
determined that the petitioner had not established that the petition requires at least two years of
training or experience and, therefore, that the beneficiary cannot be found qualified for classification
as a skilled worker. The director denied the petition accordingly.

The record shows that the appeal is properly filed, timely, and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s March 30, 2009 denial, the single issue in this case is whether or not the
petitioner has established that the petition requires at least two years of training or experience such
that the beneficiary may be found qualified for classification as a skilled worker.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(iii) of the Act, 8
U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified
immigrants who are capable, at the time of petitioning for classification under this paragraph, of
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not
available in the United States.

Here, the Form I-140 was filed on August 15, 2007.' On Part 2.e. of the Form 1-140, the petitioner
indicated that it was filing the petition for a professional or a skilled worker.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.! On appeal, counsel submits several copies of labor certifications
and prevailing wage requests from other petitioners. On appeal, counsel and the petitioner assert
that the petition was denied for a lack of ability to pay the proffered wage as well as a determination
that the position did not require a minimum of two years of experience.

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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The AAO notes that the petition was not denied based on the petitioner’s ability to pay. The
verbiage from the denial notice which counsel quotes in his brief regarding the ability to pay is a
statement noting that the director requested evidence of the ability to pay the proffered wage in the
Request for Evidence (RFE) issued on February-4, 2009. The language quoted was included in the
_ denial notice to document the record of proceeding. It was not included as grounds for denial. The
petition was denied solely on the basis of the petitioner’s failure to establish that the position
required two years.of training or experience as required by 8 C.F.R. § 204.5(1)(4).

The regulation at 8 C.F.R. § 204.5(1)(4) provides in pertinent part:

(4) Differentiating between skilled and other workers. The determination of whether a
worker is a skilled or other worker will be based on the requirements of training
and/or experience placed on the job by the prospective employer, as certified by the
Department of Labor. :

In this case, the labor certification at Section H. indicates that one way to qualify for the proffered
position’s education, training, or experience requirements are completion of high school and six
months of experience in the job offered. The labor certification also sets forth that an alternate field
of study in “Secretarial” is acceptable and that an alternate combination of education and experience
is acceptable provided it is an associate’s degree and twelve months experience as a file clerk. The
requirement allowing a high school education and six months of experience fails to meet the
definition of a skilled worker provided at 8 C.F.R. § 204.5(1)(2). .

The regulation at 8 C.F.R. § 204.5(1)(2) provideé in pertinent part: .

(4) Skilled worker means an alien who is capable, at the time of petitioning for this
classification, of performing skilled labor (requiring at least two years training or
experience), not of a temporary or seasonal nature, for which qualified workers are
not available in the United States. Relevant post-secondary education may be
considered as training for the purposes of this provision.

The petitioner requested the skilled worker classification on the Form I-140. There is no provision
~ in statute or regulation that compels United States Citizenship and Immigration Services (USCIS) to
readjudicate a petition under a different visa classification in response to a petitioner’s request to
change it, once the decision has been rendered. A petitioner may not make material changes to a
petition in an effort to make a deficient petition conform to USCIS requirements. See Matter of
Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm’r 1988).

Counsel argues that: 1) an office clerk, general with Occupational Code 43-9061.00, which is
indicated on the labor certification, falls under Job Zone Three which corresponds to a classification
of: medium preparation needed; 2) the alternate requirement of an associate’s degree and twelve
months of experience correlates to a position requiring at least two years of training or experience
since education is the same as training; and 3) USCIS should take into account that the beneficiary
possesses a foreign baccalaureate degree and 16 months of experience, which meets the alternate
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requirements of the labor certification which allow for an associate’s degree and twelve months of
experience.

- The AAO notes that according to the Department of Labor’s Occupational Information Network
(O*NET) website at http://www.onetonline.org/link/summary/43-9061.00 (accessed April 26, 2012),
Occupational Code 43-9061.00 falls under Job Zone Two which corresponds to a classification of:
some preparation needed. In addition, the O¥*NET website maintains that: 1) these occupations
usually require a high school diploma; 2) some previous work-related skill, knowledge, or
experience is usually needed; and 3) these occupations need anywhere from a few months to one
year of working with experienced employees. Therefore, because the requirements of the proffered
position allow for less than two years of specialized training or experience and the DOL’s standard
occupational requirements indicate that entry into the position is often made with less than two years
of training or experience, it is more likely than not that the certified position is an unskilled
occupation. : ' '

The AAO further notes that the basis of the director’s denial is not that the beneficiary fails to meet
the alternate requirements, but that the minimum requirements as stated on the labor certification do
not require two years of training or experience.

In evaluatmg the labor certlﬁcatlon to determine the required qualifications for the position, USCIS
may not ignore a term of the labor certification, nor may it impose additional requirements. See
Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm. 1986). See also
Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699
F.2d 1006, 1008 (9C~ir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey,
661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret
the meaning of terms used to describe. the requirements of a job in a labor certification is to
“examine the certified job offer exactly as it is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s
interpretation of the job’s requirements, as stated on the labor certification must involve “reading
and applying the plain language of the [labor certification].” Id. at 834 (emphasis added). USCIS
cannot and should not reasonably be expected to look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engineering of the labor certification. '

Counsel also references Hoosier Care, Inc. v. Chertoff, 482 F.3d 987 (7Lh Cir., 2007), for the premise
that DOL determines the requu'ements of the proffered position. Hoosier Care stands for the limited
interpretation of what constitutes “relevant” post-secondary education under the skilled worker
regulation and has no applicability to the facts of the current case. '
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Counsel also references Grace Korean United Methodist Church v. Chertoff. 437 F. Supp. 2d 1174

(D. Or. 2005), in which a federal district court held that United States Citizenship and Immigration
Services (USCIS) “does not haye the authority or expertise to impose its strained definition of ‘B.A.
or equivalent’ on that term as set forth in the labor certification.” Id at 1179. Although the
reasoning underlying a district judge’s decision will be given due consideration when it is properly
before the AAO, the analysis does not have to be followed as a matter of law. See Matter of K-S-, 20
I&N Dec. 715, 719 (BIA 1993). A judge in the same district, however, subsequently held that the
assertion that DOL certification precludes USCIS from considering whether the alien meets the

educational requirements specified in the labor certification is wrong. Snapnames.com, Inc. v.
Chertoff, 2006 WL 3491005 *5 (D. Or. Nov. 30, 2006).

Counsel similarly references Snapnames.com, Inc. v. Michael Chertoff, 2006 WL 3491005 (D. Or.
Nov. 30, 2006), in which the labor certification application specified an educational requirement of
four years of college and a ‘B.S. or foreign equivalent.” The alien had a three-year degree and
membership in the of India (ICAI). USCIS had concluded that
the alien did not qualify for the second or third employment-based immigrant visa categones (due to
the specific job requirements on the labor certification).

- In reaching its conclusions,'the federal district court in Snapnames.com, Inc. determined that ‘B.S. or

foreign equivalent’ relates solely to the alien’s educational background, precluding consideration of
the alien’s combined education and work experience. Id. at *11-13. Additionally, the court

. determined that the word ‘equivalent’ in the employer’s educational requirements was ambiguous
and that in the context of skilled worker petitions (where there is no statutory educational

requirement), deference must be given to the employer’s intent. Id. at *14. In professional and
advanced degree professional cases, however, where the alien is statutorily required to hold a
bachelor’s degree, the USCIS properly concluded that a single foreign degree or its equivalent is
required. Id at *17, 19. The court in Snapnames.com, Inc. recognized that even though the labor
certification may be prepared with the alien in mind, USCIS has an independent role in determining
whether the alien meets the labor certification requirements. Id. at *7. Thus, the court concluded that
where the plain language of those requirements does not support the petitioner’s asserted intent, USCIS
“does not err in applying the requirements as written.” Jd. The AAO notes that as the issues in the
instant case do not relate to a question regarding foreign degree equivalency, counsel’s arguments based
on the above cases are irrelevant.-

Counsel also cites several Board of Alien Labor Certification Appeals (BALCA) decisions including
Matter of Kellogg, et al, 94-INA-465 (BALCA Feb. 2, 1998)(enbanc).; Federal Insurance Co., 2008-

'PER-0037(2/20/09). AILA Doc. No. 09022667.; and Matter of Kpit Infosystems Inc., 2009-PER-00075

(2125/09).

However, counsel does not state how DOL precedent is binding in these proceedings. While 8 CF.R. §
103.3(c) provides that precedent decisions of USCIS are binding on all its employees in the
administration of the Act, BALCA decisions are not similarly binding. Precedent decisions must be
designated and published in bound volumes or as interim decisions. 8 C.F.R. § 103.9(a).
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Finally, counsel also asserts that other I-140 petitions have been approved based on facts similar to
the case at hand. The director’s decision does not indicate whether he reviewed the prior approvals
of the other immigrant petitions.. If the previous immigrant petitions were approved based on the
same assertions that are contained in the current record, the approvals would constitute clear and
gross error on the part of the director. The AAO is not required to approve applications or petitions
where eligibility has not been demonstrated, merely because of prior approvals that may have been
erroneous. See, e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm’r
1988). USCIS is not required to treat acknowledged errors as binding precedent. Sussex Engg. Ltd.

-v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987); cert. denied, 485 U.S. 1008 (1988). .

Furthermore, the AAO’s authority over the service centers is comparable to the relationship between
a court of appeals and a district court. Even if a service center director had approved the
nonimmigrant petitions on behalf of [the beneficiary], the AAO would not be bound to follow the
contradictory decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL
282785 (E.D. La.), aff’d, 248 F.3d 1139 (5™ Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

The evidence submitted does not establlsh that the petition requires at least two years of training or
experience such that the beneficiary: may be found qualified for classification as a skilled worker.
The proffered posmon permits applicants to qualify through completion of high school and six
months of expenence wh1ch is less than what the immigrant visa category requires.

Beyond the decision of the director, the petitioner has also not established that the beneficiary is
qualified for the offered position. An application or petition that fails to comply with the technical
requirements of the law may be denied by the AAO even if the Service Center does not identify all
of the grounds for denial in the initial decision. See Spencer Enter t'{thses, Inc. v. United States, 229
F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9™ Cir. 2003); see also Soltane v.

DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo
baSlS)

The petitioner must establish that the beneficiary possessed all the education, training, and
experience specified on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(1), (12).
See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159 (Acting Reg’l Comm’r 1977); see also
Matter of Katigbak, 14 1&N Dec. 45, 49 (Reg’l Comm’r 1971). In evaluating the beneficiary’s
qualifications, USCIS must look to the job offer portion of the labor certification to determine the
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N
Dec. 401, 406 (Comm’r 1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); KR K.
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1% Cir. 1981).

In the instant case, the labor certification states that the offered position requires six months
experience in the job offered or in the alternate, an associate’s degree and twelve months of
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' gxperience as a file clerk. On fhe labor certification, the beneﬁcié_ry claims to qualify for the offered
. position based on experience as an “office secretary/media pl [sic]” working 40 hours per week for

Philippines from July 14, 2003, to November 25, 2004.

The beneficiary’s claimed qualifying experience must be supported by letters from employers giving
the name, address, and title of the employer, and a description of the beneficiary’s experience. See 8
CF.R. § 204.51)(3)(ii)(A). The record contains a letter of experience dated November 26, 2004,
from an unnamed individual for which the signature is illegible, and no contact information such as
an address or phone number is listed. Further, the letter fails to describe the beneficiary’s duties.

The evidence in the record does not establish that the beneficiary possessed the required experience
set forth on the labor certification by the priority date.. Therefore, the petitioner has also failed to
establish that the beneficiary is qualified for the offered position. .

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

ORDER: The appeal is‘dismis-sed.



