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DISCUSSION: The Director, Texas Service Center, initially approved the employment-based
immigrant visa petition. The director later revoked the approval of the petition. The petitioner
appealed the decision to the Administrative Appeals Office (AAO). The appeal will be dismissed.

The petitioner describes itself as a restaurant. It seeks to permanently employ the beneficiary in the
United States as a Chinese food cook. The petitioner requests classification of the beneficiary as a
professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1153(b)(3)(A).!

The petition is accompanied by a Form ETA 750, Application for Alien Employment Certification,
approved by the U.S. Department of Labor (DOL). _

The director approved the petition on August 8, 2006. On April 25, 2008, the director issued a
Notice of Intent to Revoke the approval of the petition (NOIR).

Section 205 of the Act, 8 U.S.C. § 1155, provides, in part, that the “[t]he -Attorney General [now
Secretary, Department of Homeland Security], may, at any time, for what he deems to be good and

_sufficient cause, revoke the approval of any petition approved by him.” The realization by the
director that the petition was approved in error may be good and sufficient cause for revoking the
approval. Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988).

The AAO notes that the NOIR was properly issued pursuant to Matter of Arias, 19 I&N Dec. 568
(BIA 1988) and Matter of Estime, 19 1&N Dec. 450 (BIA 1987). Both cases held that a NOIR is
properly issued for “good and sufficient cause” when the evidence of record at the time of issuance,
- if unexplained and unrebutted, would warrant a denial of the petition based upon the petitioner’s
failure to meet his burden of proof. The NOIR was based on evidence of the petitioner’s failure to
establish its ability to pay the proffered wage and thus it is concluded that the NOIR in the instant
case was properly issued for good and sufficient cause.

The NOIR stated that the petitioner did not establish its continuing ability to pay the proffered wage
from the priority date. The petitioner was given 30 days to respond to the NOIR. The petitioner did
not submit a response to the NOIR. On June 18, 2008, the director issued a Notice of Revocation
(NOR), revoking the approval of the petition. The petitioner appealed the revocation to the AAO.

The record shows that the appeal is properly filed and makes a specific allegation of error in law or
fact. The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143,

! Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to
qualified immigrants who are capable of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers are not available in
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), also grants
preference classification to qualified immigrants who hold baccalaureate degrees and are members

of the professions. (
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145 (3d Cir. 2004). The procedural history in this case is documented by the record and
incorporated into-the decision. Further elaboration of the procedural history will be made only as
necessary.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office' within the employment system of the DOL. See 8 C.F.R.
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 1&N Dec. 158
(Acting Reg’l Comm’r 1977).

Here, the Form ETA 750 was accepted on January 29, 2003. The proffered wage as stated on the
Form ETA 750 is $8.52 per hour ($17,721.60 per year, based on 40 hours per week). The Form
ETA 750 states that the position requires two years of experience in the job offered of Chinese food
cook. : '

The evidence in the record of proceeding shows that the petitioner is structured as a sole
proprietorship. On the petition, the petitioner claimed to have been established in 2000 and to
currently employ two workers. On the Form ETA 750B, signed by the beneficiary, the beneficiary
did not claim to work for the petitioner.

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of
an ETA 750 labor certification application establishes a priority date for any immigrant petition later
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful
permanent residence. The petitioner’s ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg’l
Comm’r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proffered wages, although the totality of the circumstances
affecting the petitioning business will be considered if the evidence warrants such consideration. See
Matter of Sonegawa, 12 1&N Dec. 612 (Reg’l Comm’r 1967).



(b)(6) -
Page 4

In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS will
first examine whether the petitioner employed and paid the beneficiary during that period. If the
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to
or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage. In the instant case, the petitioner has not claimed to
have employed and paid the beneficiary.

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal -
to the proffered wage during that period, USCIS will next examine the net income figure reflected
on the petitioner’s federal income tax return, without consideration of depreciation or other
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1* Cir. 2009); Taco Especial v.
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff’d, No. 10-1517 (6th Cir. filed Nov. 10,
2011). Reliance on federal income tax returns as a basis for determining a petitioner’s ability to pay
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.
Supp. 647 (N.D. IlL. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).

The petitioner is a sole proprietorship, a business in which one person operates the business in his or
her personal capacity. Black’s Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole
proprietorship does not exist as an entity apart from the individual owner. See Matter of United
Investment Group, 19 1&N Dec. 248, 250 (Comm’r 1984). Therefore the sole proprietor’s adjusted
gross income, assets and personal liabilities are also considered as part of the petitioner’s ability to
pay. Sole proprietors report income and expenses from their businesses on their individual (Form
1040) federal tax return each year. The business-related income and expenses are reported on
Schedule C and are carried forward to the first page of the tax return. Sole proprietors must show
that they can cover their existing business expenses as well as pay the proffered wage out of their
adjusted gross income or other available funds. In addition, sole proprietors must show that they can
sustain themselves and their dependents. See Ubeda v. Palmer, 539 F Supp. 647 (N.D. 111. 1982),
aff'd, 703 F.2d 571 (7" Cir. 1983).

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioner could
support himself, his spouse and five dependents on a gross income of slightly more than $20,000
~ where the beneficiary’s proposed salary was $6,000 or approximately thirty percent (30%) of the
petitioner’s gross income.

In the instant case, the sole proprietor supports a family of five. The proprietor’s tax returns reflect
the following information for the following years:
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e In 2003, only Schedule C of the Form 1040 was submitted. Therefore, the petitioner’s
adjusted gross income for 2003 is unknown. 2

e In 2004, Form 1040, line 36, stated adjusted gross income of $15,387.
In 2005, Form 1040, line 37, stated adjusted gross income of $19,707.
In 2006, Form 1040, line 37, stated adjusted gross income of $34,155.

The petitioner did not provide evidence of adjusted gross income for 2003. In 2004, the sole
proprietor’s adjusted gross income of $15,387 fails to cover the proffered wage of $17,721.60. It is
improbable that the sole proprietor could support himself on a deficit, which is what remains after
reducing the adjusted gross income by the amount required to pay the proffered wage. In 2005 and
2006, the sole proprietor’s adjusted gross income exceeds the proffered wage, with $1,985.40
remaining in 2005 and $16,433.40 remaining in 2006. However, no evidence of the sole proprietor’s
household expenses was submitted. Thus, USCIS cannot determine whether the remaining
$1,985.40 in 2005 and $16,433.40 in 2006 would support the sole proprietor’s family during those
years. However, it is highly unlikely that the sole proprietor could have paid the proffered wage and
supported a family of five on these amounts. In addition, the petitioner did not submit any evidence
of his personal liquid assets with the petition or in response to the NOIR.

The record contains copies of the petitioner’s bank account statements. Counsel’s reliance on the
balances in the petitioner’s bank account is misplaced. First, bank statements are not among the
three types of evidence, enumerated in 8 C.F.R. § 204.5(g)(2), required to illustrate a petitioner’s
ability to pay a proffered wage. While this regulation allows additional material “in appropriate
cases,” the petitioner in this case has not demonstrated why the documentation specified at 8 C.F.R.
§ 204.5(g)(2) is inapplicable or otherwise paints an inaccurate financial picture of the petitioner.
Second, bank statements show the amount in an account on a given date, and cannot show the
sustainable ability to pay a proffered wage. Third, no evidence was submitted to demonstrate that
the funds reported on the petitioner’s bank statements somehow reflect additional available funds
that were not reflected on 1ts tax return(s), such as the petitioner’s taxable income (income minus
deductions).

USCIS may consider the overall magnitude of the petitioner’s business activities in its determination
of the petitioner’s ability to pay the proffered wage. See Matter of Sonegawa, 12 1&N Dec. 612
(Reg’l Comm’r 1967). The petitioning entity in Sonegawa had been in business for over 11 years
and routinely earned a gross annual income of about $100,000. During the year in which the petition

2 As is noted above, the petitioner must demonstrate its continuing ability to pay the proffered wage
from the priority date and continuing until the beneficiary obtains lawful permanent residence. 8
C.F.R. § 204.5(g)(2). Evidence of ability to pay “shall be in the form of copies of annual reports,
federal tax returns, or audited financial statements.” Id. The petitioner did not submit complete tax
returns for 2003. The petitioner’s failure to provide complete annual reports, federal tax returns, or
audited financial statements for each year from the priority date is sufficient cause to dismiss this
appeal. While additional evidence may be submitted to establish the petitioner’s ability to pay the
proffered wage, it may not be substituted for evidence required by regulation.
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was filed in that case, the petitioner changed business locations and paid rent on both the old and
new locations for five months. There were large moving costs and also a period of time when the
petitioner was unable to do regular business. The Regional Commissioner determined that the
petitioner’s prospects for a resumption of successful business operations were well established. The
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her
clients included Miss Universe, movie actresses, and society matrons. The petitioner’s clients had
been included in the lists of the best-dressed California women. The petitioner lectured on fashion
design at design and fashion shows throughout the United States and at colleges and universities in
California. The Regional Commissioner’s determination in Sonegawa was based in part on the
petitioner’s sound business reputation and outstanding reputation as a couturiere. As in Sonegawa,
USCIS may, at its discretion, consider evidence relevant to the petitioner’s financial ability that falls
outside of a petitioner’s net income and net current assets. USCIS may consider such factors as the
number of years the petitioner has been doing business, the established historical growth of the
petitioner’s business, the overall number of employees, the occurrence of any uncharacteristic
business expenditures or losses, the petitioner’s reputation within its industry, whether the
beneficiary is replacing a former employee or an outsourced service, or any other evidence that
USCIS deems relevant to the petitioner’s ability to pay the proffered wage. :

In the instant case, the petitioner does not have substantial revenues or a large number of employees.
The record lacks information about the petitioner’s historical growth, reputation or any
uncharacteristic expenditures. There is no evidence that the beneficiary will be replacing an
outsourced service. Thus, assessing the totality of the circumstances in this individual case, it is
concluded that the petitioner has not established that it had the continuing ability to pay the proffered
wage.

Therefore the director’s revocation of the petition’s approval was proper based on the evidence in
the record.

On appeal, counsel provided balance statements for nine different accounts with

Bank. These statements provide the names of the account holders, the dates when the accounts were
opened, and the balances for the accounts as of August 2008. As in the present matter, where a
petitioner has been put on notice of a deficiency in the evidence and has been given an opportunity
to respond to that deficiency, the AAO will not accept evidence offered for the first time on appeal.
See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 1&N Dec. 533 (BIA
1988). If the petitioner had wanted the submitted evidence to be considered, it should have
submitted the documents in response to the director's NOID. See Id. Under the circumstances, the
AAO need not, and does not, consider the sufficiency of the evidence submitted on appeal. Even if
these accounts were considered, three of the nine accounts for which counsel provided statements
were established under the California Uniform Transfers to Minor Act (CUTMA).> Because funds
in a CUTMA account are to be used for the benefit of the minor and must be transferred to the minor
upon reaching age 18," it is not clear to what extent these funds are available.

3 Cal. Prob. Code §§ 3900 — 3925 (West).
4 See Id. ‘
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Beyond the decision of the director, the petitioner has also not established that the beneficiary is
qualified for the offered position. The petitioner must establish that the beneficiary possessed all the
education, training, and experience specified on the labor certification as of the priority date. 8
C.FR. § 103.2(b)(1), (12). See Matter of Wing’s Tea House, 16 1&N Dec. 158, 159 (Acting Reg’l
Comm’r 1977); see also Matter of Katigbak, 14 1&N Dec. 45, 49 (Reg’l Comm’r 1971). In
evaluating the beneficiary’s qualifications, USCIS must look to the job offer portion of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon
Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm’r 1986). See also, Madany v. Smith, 696 F.2d
1008 (D.C. Cir. 1983); K R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1* Cir. 1981).

In the instant case, the labor certification states that the offered position requires two years of
experience in the job offered of cook. On the labor certification, the beneficiary claims to qualify for
the offered position based on experience as a cook at from November 1996 to
“present” and as a cook helper from October 1992 to October 1996.

The beneficiary’s claimed qualifying experience must be supported by letters from employers giving
the name, address, and title of the employer, and a description of the beneficiary’s experience. See 8
C.F.R. § 204.5()(3)(ii)(A).

The record contains an undated letter from  _ stating that the beneficiary was
worked as a cook “since September 2004.” The beneﬁc1ary s experience described in this letter was
acquired after the priority date of January 29, 2003. Further, the letter does not provide sufficient
detail to demonstrate that the beneficiary possess the required two years of experience as a cook.
Finally, the letter-is from an employer not listed on the Form ETA 750. In Matter of Leung, 16 1&N
Dec. 2530 (BIA 1976), the Board’s dicta notes that the beneficiary’s experience, without such fact
certified by DOL on the beneficiary’s Form ETA 750B, lessens the credibility of the evidence and

facts asserted.

The evidence in the record does not establish that the beneficiary possessed the required experience
set forth on the labor certification by the priority date. Therefore, the petitioner has also falled to
establish that the beneficiary is qualified for the offered position.

Finally, it is also noted that it does not appear that the instant petition is based on a bona fide job
- offer. In the instant case, the petition lists the names of the beneficiary’s wife and daughter. The sole
proprietor and the wife of the beneficiary have in common the surname Additionally, the
proprietor of the petitioner submitted a Form 1-864, Affidavit of Support Under Section 213A of the
Act, to the U.S. Consulate, Guangzhou. On the Form [-864, he marked box “b” which states: “I filed
an alien worker petition on behalf of the intending immigrant, who is related to me as my [blank].”
He did not fill-in the blank with the relationship he shares with the beneﬁmary, however, in box “e”
he completed the phrase “I have an ownership interest of at least 5 percent in [blank] which filed an
alien worker petition on behalf of the intending immigrant, who is related to me as my ‘friend’.”
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Under 20 C.F.R. §§ 626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a
valid employment relationship exists, that a bona fide job opportunity is available to U.S. workers.
See Matter of Amger Corp., 87-INA-545 (BALCA 1987). A relationship invalidating a bona fide
job offer may arise where the beneficiary is related to the petitioner by “blood” or it may “be
financial, by marriage, or through friendship.” See Matter of Summart 374, 00-INA-93 (BALCA
May 15, 2000). Where the person applying for a position owns the petitioner, it is not a bona fide
offer. See Bulk Farms, Inc. v. Martin, 963 F.2d 1286 (9" Cir. 1992) (denied labor certification
application for president, sole shareholder and chief cheese maker even where no person qualified
for position applied). In Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401 (Comm.
1986), the commissioner noted that while it is not an automatic disqualification for an alien
beneficiary to have an interest in a petitioning business, if the alien beneficiary’s true relationship to
the petitioning business is not apparent in the labor certification proceedings, it causes the certifying
officer to fail to examine more carefully whether the position was clearly open to qualified U.S.
workers and whether U.S. workers were rejected solely for lawful job-related reasons.

Therefore, based on the information described above, it is not clear that the instant petition is based a
bona fide job opportunity available to U.S. workers.

- The burden of proof in these proceedings rests solély with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden. The approval of the petition will remain
revoked. '

ORDER: The appeal is dismissed.'



