U.S. Department.of Homeland Security
U.S. Citizenship and Immigration Services
Administrative Appeals Office (AAO)

20 Massachusetts Ave., N.W., MS 2090
Washington, DC 20529-2090

: U.S. Citizenship
~ (b)(6) and Immigration
Services |
Date:  JUN 14 2012 Office: NEBRASKA SERVICE CENTER  FILE:
IN RE: Petitioner:
Beneficiary:

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional pursuant to Section
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

" ON BEHALF OF PETITIONER:

SELF REPRESENTED

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

' Perry Rhew :
Chief, Administrative Appeals Office

wWww.uscis.gov



Page 2

(b)(6) )
DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center
(the director), and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner is an individual. She seeks to employ the beneficiary permanently in the United
States as a nanny. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). Apart from Form ETA 750, the petition was submitted without any of the supporting
documents required pursuant to 8 C.F.R. § 204.5(1)(3). The director determined that the petitioner
had not submitted the requisite initial evidence and denied the petition pursuant to 8 C.F.R.
§ 103.2(b)(8)(ii).

The record shows that the appeal is properly filed and timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s February 7, 2009 denial, the first issue in this case is whether or not the
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the
beneficiary obtains lawful permanent residence.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R.
§ 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified
by the DOL and submitted with the instant petition. Matter of Wing's Tea House 16 I&N Dec. 158
(Acting Reg’l Comm’r 1977).
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Here, the Form ETA 750 was accepted on April 30, 2001. The proffered wage as stated on the Form
ETA 750 is $9.88 per hour ($20,550.40 per year). The Form ETA 750 states that the position
requires four years of experience in the job offered.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145.(3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

On appeal, the petitioner provided no documentary evidence. Rather, the petitioner states that the
director’s decision was erroneous because he denied the petition without requesting the required
evidence. Further, the petitioner asserts that she submitted evidence related to nature of the
proffered position when applying for the labor certification. She further asserts that since the labor
certification was approved, the evidence supplied in support of this document should suffice to
demonstrate eligibility in this matter.

The evidence in the record of proceeding shows that the pefitioner is an individual. On the Form
ETA 750B, 51gned by the beneficiary on April 26, 2001, the beneficiary claimed to have worked for
the petitioner since July 1993.

The petitioner must establish that her job offer to the beneficiary is a realistic one. Because the filing of
an ETA 750 labor certification application establishes a priority date for any immigrant petition later
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful
permanent residence. The petitioner’s ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 1&N Dec. 142 (Acting Reg’l
Comm’r 1977); see also-8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial
resources sufficient to pay the beneficiary’s proffered wages, although the totality of the circumstances
affecting the petitioning business will be considered if the evidence warrants such consideration. See
Matter of Sonegawa, 12 1&N Dec. 612 (Reg’l Comm’r 1967). '

In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS will
first examine whether the petitioner employed and paid the beneficiary during that period. If the
petitioner establishes by documentary evidence that she employed the beneficiary at a salary equal to
or greater than the proffered wage, the evidence will be considered prima facie proof of the
petitioner’s ability to pay the proffered wage. In the instant case, though the beneficiary claims to
have worked for the petitioner since July 1993, the petitioner provided no evidence of any wages
paid to the beneficiary at any time. The petitioner, therefore, has not established that she employed
and paid the beneficiary the full proffered wage from the priority date in 2001 onwards.

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).
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If the petitioner does not establish that she employed and paid the beneficiary an amount at least
equal to the proffered wage during that period, USCIS will next,examine the net income figure
reflected on the petitioner’s federal income tax return, without consideration of depreciation or other
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1* Cir. 2009); Taco Especial v.
- Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. filed Nov. 10,
2011). Reliance on federal income tax returns as a basis for determining a petitioner’s ability to pay
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.
Supp. 647 (N.D. 111. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983).

The petitioner is an individual. Therefore the individual’s adjusted gross income, assets and
liabilities are also considered as part of the petitioner’s ability to pay. Individuals report income and
expenses on their IRS Form 1040 federal tax return each year. Individuals must show that they can
cover their existing expenses as well as pay the proffered wage out of their adjusted gross income or
other available funds. In addition, individuals must show that they can sustain themselves and their
dependents. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. IlL 1982) aff’d, 703 F.2d 571 (7" Clr
1983).

The petitioner provided no financial evidence of any sort in support of her ability to pay the
beneficiary the proffered wage. Neither did the petitioner provide any evidence of her personal,
recurring, monthly expenses.

Without evidence of the petitioner’s income or evidence .of her personal, recurring, monthly
expenses, she has not demonstrated that she has the ability to support her household and pay the
beneficiary the proffered wage from the prxorlty date until the beneficiary obtains lawful permanent
residence.

USCIS may also consider the petitioner’s personal, unencumbered and liquefiable assets that could
reasonably be applied towards paying employee wages. However, the petitioner provided no
~ evidence of such personal assets. :

Going on record, without supporting documentary evidence is not sufficient for purposes of meeting
the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg’l Comm’r 1972)).

The AAO,' therefore, affirms the director’s decision that the petitioner has not demonstrated the
ability to pay the beneficiary from the priority date until the beneficiary obtains lawful permanent
residence. - . ‘

As set forth in the director’s February 7, 2009 denial, the second issue in this matter is whether the
beneficiary has the required experience to perform the proffered posmon as set forth on Form ETA
750. ~
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The beneficiary must meet all of the requirements of the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing’s
Tea House, 16 I&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 1&N
Dec. 45, 49 (Reg. Comm. 1971).

In evaluating the beneficiary’s qualifications, USCIS must look to the job offer portion of the labor
certification to determine the required qualifications for the position. USCIS may not ignore a term
of the labor certification, nor may it impose additional requirements. See Matter of Silver Dragon
Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm’r 1986). See also, Madany v. Smith, 696 F.2d
1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-
Red Commzssary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

Where the job requirements in a labor certification are not otherwise unamblguously prescribed, e.g.,
by regulation, USCIS must examine “the language of the labor certification job requirements” in
order to determine what the petitioner must demonstrate about the beneficiary’s qualifications.
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret
the meaning of terms used to describe the requirements of a job in a labor certification is to
“examine the certified job offer exactly.as it is completed by the prospective employer.” Rosedale
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS’s
interpretation of the job’s requirements, as stated on the labor certification must involve “reading
and applying the plain language of the [labor certification].” Id. at 834 (emphasis added). USCIS
cannot and should not reasonably be expected to look beyond the plain language of the labor
certification or otherwise attempt to divine the employer’s intentions through some sort of reverse
engmeermg of the labor certification.

In the instant case, the labor certification states that the offered position has the following minimum
requirements:

EDUCATION .

Grade School: C

High School: C

College: None Required

College Degree Required: None

Major Field of Study: General

TRAINING: None Required.

EXPERIENCE: Four (4) years in the job offered
OTHER SPECIAL REQUIREMENTS: None.

The beneficiary represented her qualifying employment experience on the labor certification based
on experience as a live-in baby sitter with the petitioner from July 1993 until April 26, 2001, the date
on which the beneficiary signed the labor certification. Additionally, the labor certification also
includes the beneficiary’s experience as a live-in baby sitter in an unidentified private home from
September 1998 until July 1993. No other experience is listed. The beneficiary 51gned the labor
certification under a declaration that the contents are true and correct under penalty of perjury.
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The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(A) states:

Any requirements of training or experience for skilled workers, professionals, or other
workers. must be supported by letters from trainers or employers giving the name,
address, and title of the trainer or employer, and a description of the training received or
the experience of the alien.

In this case, the petitioner provided no letters, or any other evidence, attesting to the beneficiary’s
experience.

Going on record, without supporting documentary evidence is not sufficient for purposes of meeting
the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg’l Comm’r 1972)).

Therefore, the AAO affirms the director’s decision that the petitioner failed to establish that the
beneficiary met the minimum requirements of the offered position set forth on the labor certification
as of the priority date. Therefore, the beneficiary does not qualify for classification as a professional
or skilled worker under section 203(b)(3)(A) of the Act.

On appeal. the petitioner asserts that the director’s decision denying the instant petition without
having issued a request for the required evidence was arbitrary and out of accord with existing
policy. ' '

However, the regulation at 8 C.F.R. § 103.2(b)(8)(ii) states in pertinent part:

Initial evidence. If all required initial evidence is not submitted with the application
or petition or does not demonstrate eligibility, USCIS in its discretion may deny the
application or petition for lack of initial evidence or for ineligibility or request that the
missing initial evidence be submitted within a specified period of time as determined
by USCIS. '

In the instant case, the petitioner failed to submit initial evidence of its continuing ability to pay the
proffered wage with the petition and failed to submit initial evidence of the beneficiary’s
qualifications for the proffered position, and therefore, the director was not obligated to issue a
Request for Evidence (RFE) seeking the missing initial evidence of the petitioner’s eligibility.

Moreover, in his February 7, 2009 denial, the director articulated the reasons for the denial, apart
from finding that the petitioner failed to provide the required initial evidence. Therein, the director
stated:

Specifically, the petitioner is missing evidence that the beneficiary met the labor
certification requirement of four years of experience prior to April 30, 2001, and is
missing documentation of the petitioner’s ability to pay the proffered wage after April
30, 2001. The experience can be documented by a letter from a former employer; the
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ability to pay the wage can be documented by evidence that the wage has been paid,
or by income tax returns of the petitioner since 2001 showing ‘adjusted gross income
and a list of estimated monthly expenses spent to maintain the petitioner’s household.
Both the tax form showing adjusted gross income and the expense information is
necessary in order to verify that the individual employer is able to maintain their
household and still pay the proffered wage.

However, even though she was explicitly given the bases for the denial, the petitioner provided no
evidence in support of her case, on appeal.

On appeal, the petitioner further states that she was required to provide evidence “about the
babysitters [sic] qualifications and about the means of payment for her salary” to the _

in support of labor certification. The petitioner asserts that “demanding
documentation already presented to the for their evaluation results in re-adjudication
of the said Labor Certification and in a wasteful use of the governments [sic] precious resources.”

Section 212(a)(5)(A)(i) of the Immigration and Nationality Act (the Act) and the scope of the regulation
at 20 C.F.R. § 656.1(a) describe the role of the DOL in the labor certification process as follows:

In general.-Any alien who seeks to enter the United States for the purpose of performing
skilled or unskilled labor is-inadmissible, unless the Secretary of Labor has determined
and certified to the Secretary of State and the Attorney General that-

(D) there are not sufficient workers who are able, willing, qualified (or
equally qualified in the case of an alien described in clause (ii)) and available
at the time of application for a visa and admission to the United States and at
the place where the alien is to perform such skilled or unskilled labor, and

(II) the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.

It is left to United States Citizenship and Immigration Services (USCIS) to determine whether the
proffered position and alien qualify for a specific immigrant classification or even the job offered. This
fact has not gone unnoticed by Federal Circuit Courts:

-There is no doubt that the authority to make preference classification decisions rests
with INS. The language of section 204 cannot be read otherwise. See Castaneda-
Gonzalez v. INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL has the authority
to make the two determinations listed in section 212(a)(14).2 1Id. at 423. The
necessary result of these two grants of authority is that section 212(a)(14)
determinations are not subject to review by INS absent fraud or willful

2 Based on revisions to the Act, the current citation is section 212(a)(5)(A) as set forth above.
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misrepresentation, but all matters felating to preference classification eligibility not
expressly delegated to DOL remain within INS” authority.

* * *

Given the language of the Act, the totality of the legislative history, and the agencies’

own interpretations of their duties under the Act, we must conclude that Congress did
not intend DOL to have primary authority to make any determinations other than the
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for
the purpose of “matching” them with those of corresponding United States workers so
that it will then be “in a position to meet the requirement of the law,” namely the
section 212(a)(14) determinations. '

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983).>

Therefore, the DOL’s role is limited to testing the labor market to ensure that there are not sufficient
workers who are able, willing, and available at the time of application for a visa and admission to the
United States and at the place where the alien is to perform such skilled or unskilled labor, and the
employment of such alien will not adversely affect the wages and working conditions of workers in
the United States similarly employed. This determination is reflected in the certification and
issuance of the labor certification (e.g. Form ETA 750 or Form ETA 9089). USCIS must then make
the determination regarding whether the petitioner has demonstrated eligibility for the immigration
benefit sought. To that end, USCIS must determine whether the petitioner has demonstrated the
ability to pay the beneficiary the proffered wage from the priority date until the beneficiary obtains
lawful permanent residence and whether the petitioner has demonstrated that the beneficiary has the

qualificationis which are set forth on Form ETA 750.

3 The Ninth Circuit, citing K. R.K. Irvine, Inc., 699 F.2d at 1006, has stated:

The Department of Labor (DOL) must certify that insufficient domestic workers are
available to perform the job and that the alien’s performance of the job will not
adversely affect the wages and working conditions of similarly employed domestic

workers. Id. § 212(a)(14), 8 U.S.C. § 1182(a)(14). The INS then makes its own

determination of the alien’s entitlement to sixth preference status. Id. § 204(b),
8 U.S.C. § 1154(b). See generally K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006,
1008 9th Cir.1983). ’

The INS, therefore, may make a de novo determination of whether the alien is in fact
qualified to fill the certified job offer. '

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9™ Cir. 1984).
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" The burden of pfoof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER:  The appeal is dismissed.



