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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
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30 days of the decision that the motion seeks to reconsider or reopen
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DISCUSSION: The Director, Nébraska Service Center, denied the immigrant visa petition, which
was then appealed to Administrative Appeals Office (AAO). The appeal was rejected as untimely
filed. This motion to reconsider that rejection was filed on May 13, 2009. The motion to reconsider
asks the AAO to confirm that the original appeal was indeed untimely, and makes an additional
claim of ineffective assistance of counsel.

' The regulations at 8 C.F.R".'§ 103.5(a)(2) state, in pertinent part, that "[a] motion to reopen must state
“the new facts to be provided in the reopened proceeding and be supported by affidavits or other

documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence that
was not available and could not have been discovered or presented in the previous proceeding.'

In this matter, the petitioner presented no facts or evidence on motion that may be considered "new"

under 8 C.F.R. § 103.5(a)(2) and that could be considered a proper basis for a motion to reopen. As the
petitioner was previously put on notice and provided with a reasonable opponunity to provide the
required evidence, the evidence submitted -on motion will not be con51dered 'new" and will not be
considered a proper basis for a motion to reopen. "/

Motions for the reopening' or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A
party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

With regard to the untimely appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the
affected party or the attorney or representative of record must submit the complete appeal within 30
days of service of the unfavorable decision. If the decision was mailed, the appeal must be filed
within 33 days. See 8 C.F.R. § 103.8(b). The date of filing is not the date of submlssmn but the
date of actual receipt with the required fee. See 8 C.F.R. § 103.2¢a)(7)().

The current motion to reopen or reconsider does not allege that the AAO’s rejection of the appeal
was in error. Rather, it requests the AAO to confirm that the prior appeal was indeed untimely. The
motion does not provide new evidence which shows that the prior decision is in error.

The motion to reopen or reconsider also makes an allegation of ineffective assistance of counsel
against the petitioner’s former counsel. -Although the petitioner- claims that its counsel was
incompetent, in this matter, the petitioner did not properly articulate a claim for ineffective
assistance of counsel under Matter of Lozada,19 1&N Dec. 637 (BIA 1988), affd, 857 F.2d 10 (1*
Cir. 1988). A claim based upon ineffective assistance of counsel requires the affected party to, inter

- "The word "new" is defined as "1. having existed or been made for only a short time . . . 3. Just

discovered, found, or learned <new evidence>...." Webster's Il New Riverside University Dictionary
792 (1984)(emphasis in original). r ' : '
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alia, file a complaint with the appropriate disciplinary authorities or, if no complaint has been filed,
to explain why not. The instant appeal does not address these requirements. The petitioner does not
explain the facts surrounding the preparation of the petition or the engagement of the representative.
Accordingly, the petitioner dxd not articulate a proper claim based upon ineffective assistance of
counsel.

The motion to reopen or reconsider includes a letter from the beneficiary to the prior counsel, and to
the bar. However, the beneficiary is not the client in an employment based visa petition.2 Thus, the
motion’s allegation of ineffective assistance of counsel is not sufficient.

Beyond the decision of the director,’ the petitioner has also failed to establish its ability to pay the
proffered wage. The petitioner must demonstrate its continuing ability to pay the proffered wage
from the priority date and continuing until the beneficiary obtains lawful permanent residence. 8
C.FR. § 204.5(g)(2). Evidence of ability to pay “shall be in the form of copies of annual reports,
federal tax returns, or audited financial statements.” Id.

The record does not contain any annual reports, federal tax returns, or audited financial statements
for the petitioner. Although he petitioner did submit pay stubs issued to the beneficary covering a
period from May to July 2006, no regulatory prescribed evidence was provided.

The petitioner’s failure to provide complete annual reports, federal tax returns, or audited financial
statements for each year from the priority date is sufficient cause to dismiss this appeal. While
additiona] evidence may be submitted to establish the petitioner’s ability to pay the proffered wage
it may not be substituted for evidence required by regulation.’

Accordingly, the petitioner has also failed to establish its continuing ability to pay the proffered wage to
the beneficiary since the priority date.

As the motion does not surmount the high burden, it must be denied.

2 Thus, the motion’s allegation of ineffective assistance of counsel is not sufficient. We also note
that the two Forms G-28 filed in this motion to reconsider or reopen are inconsistent. The
beneficiary completed the new Form G-28 (Rev.4/22/09), while the Form G-28 purporting to be
from the petitioner is the outdated G-28 (09/26/00). Furthermore, the Form G-28 from the petitioner
is heavily whited out and bears new date changes and addresses over the white out. This calls into
question whether the petitioner is actually responsible for the instant motion.
* An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
. initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
“Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).
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ORDER: The motion to reopen or reconsider the rejected appeal is denied.



