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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeaL The appeal will be dismissed. 

The petitioner is a private individuaL This individual seeks to employ fhe beneficiary permanently 
in the United States as a domestic child care provider. As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the 
United States Department of Labor (DOL). The director determined that the petitioner had not 
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on 
the priority date of the visa petition. The director denied the petition accordingly. 

An application or petition that fails to comply with the technical requirements of the law may he 
denied hy the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afj'd, 345 F.3d 683 (9th Cir. 2003); see also So/tane v. DO}, 381 F.3d 143, 145 (3d Cir. 
2004) (AAO's de novo authority is well recognized by the federal courts). 

The AAO issued a Notice of Intent to Dismiss (NOlO) to counsel and fhe petitioner on Novemher 16, 
20 II, informing counsel and the petitioner that the AAO intended to fhe hecause the 
petitioner no longer resided at the addres listed on 
the Form ETA 750 as the area of intended employment for the offered job as certified by the DOL. 
A review of public records in the state of Connecticut reveals fhat the petitioner cUlTently resides in 
Wethersfield, Connecticut, and the location of the job opportunity has been sold. 

The regulation at 20 C.F.R. § 656.30(c)(2) states in pertinent part: 

A permanent labor certification involving a specific job offer is valid only for the 
particular job opportunity, the alien named on the original application (unless a 
substitution was approved prior to July 16, 2007), and for the area of intended 
employment stated on the Application for Alien Employment Certification (Form 
ETA 750) .... 

Area of intended employment is limited by definition in 20 C.F.R. § 656.3 as "the area within 
normal commuting distance of the place (address) of intended employment." See Matter oj'Sunoco 
Energy Development Company, 17 I&N Dec. 283 (Reg'l Comm'r 1979) (change of area of intended 
employment). 

In fhe instant case, the area of intended employment as certified by the DOL is Soufhport, Connecticut, 
not Wefhersfield, Connecticut. Wethersfield, Connecticut is not wifhin fhe same Metropolitan Statistical 
Area (MSA) as Southport, Connecticut, and fherefore, cannot be considered to within the normal 
commuting distance of the place (address) of intended employment. Consequently, the lahor 
celtification is no longer valid for the job opportunity, and fhe visa petition may not be approved. Thus, 
the AAO requested that the petitioner provide proof fhat she currently resides within the normal 
commuting distance of the place (address) of intended employment, Southport, Connecticut, as 
certified by the DOL. 
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In the NOlD, the AAO specifically alerted the petitioner and counsel that failure to respond to the 
NOm would result in dismissal since the AAO could not substantively adjudicate the appeal without 
the information requested, The failure to submit requested evidence that precludes a material line of 
inquiry shall be grounds for denying the petition, See 8 c'F.R. § 103.2(b)(l4). 

Because counsel and the petitioner failed to respond to the NOlD, the AAO is dismissing the appeal. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
S U .S.c, § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


