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DISCUSSION: The Director, Texas Service Center (director), denied the immigrant visa petition.
The matter is now before the Administrative Appeals Office (AAO) on appeal. The decision of the
director will be withdrawn and the case will be remanded for further consideration and action.

The petitioner is a hospital, and seeks to employ the beneficiary permanently in the United States as
a registered nurse pursuant to section 203(b)(3) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1153(b)(3).

Section 203(b)3)(AXii) of the Act, 8 U.S.C. § [153(b)}3)(A)(ii), provides for the granting of
preference classification to qualified immigrants who hold baccalaureate degrees and who arc
members of the professions. The regulation at 8 C.F.R. § 204.5(1)(2). and section 203(bY}3WAXI) of
the Act, 8 U.S.C. § 1153(b}3)A)(i), provides for the granting of preference classilication to
qualified immigrants who are capable, at the time of petitioning for classification under this
paragraph, of performing skilled labor (requiring at least two years training or experience). not of a
temporary nature, for which qualified workers are not available in the United States. See also 8
C.F.R. § 204.5(D(3)(11).

The petitioner has applied for the beneficiary under a blanket labor certification pursuant 1o
20 C.F.R. § 656.5, Schedule A, Group . See also 20 C.F.R. § 656.15. Schedule A is the list of
occupations set forth at 20 C.F.R. § 656.5 with respect to which the United States Department of
Labor (DOL) has determined that there arc not sufficient United States workers who are able,
willing, qualified and available, and that the employment of aliens in such occupations will not
adversely affect the wages and working conditions of United States workers similarly employed.

Based on 8 C.F.R. §§ 204.5(a)}?2) and (1)(3)(i) an applicant for a Schedule A position would lile
Form 1-140, “accompanied by any required individual labor certification, application for Schedule A
designation, or evidence that the alien’s occupation qualifies as a shortage occupation within the
Department of Labor’s Labor Market Information Pilot Prvoglram.”l The priority date of any petition
filed for classification under section 203(b) of the Act “shall be the date the completed. signed
petition (including all initial evidence and the correct fee) is properly filed with [United States
Citizenship and Immigration Services (USCIS)].” 8 C.F.R. § 204.5(d).

Pursuani to the regulations set forth in Title 20 of the Code of Federal Regulations, the filing must
include evidence of prearranged employment for the alien beneficiary. The employment is evidenced
by the employer’s completion of the job offer description on the application form and evidence that the
employer has provided appropriate notice of filing the labor certification to the bargaining
representative or to the employer’s employees as set forth in 20 C.F.R. § 656.10(d). Also. according to

' On March 28, 2005, pursuant to 20 C.F.R. § 656.17, the Application for Permanent Employment
Certification, ETA-9089 replaced the Application for Alien Employment Certification, Form ETA
750. The new Form ETA 9089 was introduced in connection with the re-engineered permanent
foreign labor certification program (PERM), which was published in the Federal Register ‘on
December 27, 2004 with an effective date of March 28, 2005, See 69 Fed. Reg. 77326 (Dce. 27.
2004).
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20 C.F.R. § 656.5(a)}2), aliens who will be permanently employed as professional nurses must (1)
have received a Certificate from the Commission on Graduates of Foreign Nursing Schools
(CGFNS), (2) hold a permanent, full and unrestricted license to practice professional nursing in the
state of intended employment, or (3) have passed the National Council Licensure Examination for
Registered Nurses (NCLEX-RN), administered by the National Council of State Boards of Nursing.

On September 8, 2008, the director denied the petition because the petitioner failed to submit a valid
prevailing wage determination in accordance with 20 C.F.R. § 656.40.

The AAOQ conducts appellate review on a de nove basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers ail pertinent evidence in the record, including new evidence
properly submitted upon appeal.2

The record shows that the appeal is properly filed, timely and makes an allegation of error in law or
fact. The procedural history in this case is documented by the record and incorporated into the
decision. Further elaboration of the procedural history will be made only as necessary.

A petitioner must establish eligibility at the time of filing. See Marter of Katigbak, 14 1&N Dec. 45,
49 (Comm’r 1971). A petitioner may not make material changes to a petition in an effort to make a
deficient petition conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169. 176
(Assoc. Comm’r 1988).

The petitioner must obtain a prevailing wage determination (PWD) in compliance with 20 C.F.R. §
656.40 from the relevant State Workforce Agency (SWA) prior to filing. The regulation at 20
C.F.R. § 656.40 specilically sets forth that the petitioner must request a wage and the wage obtained
is assigned a validity period. In order to use a prevailing wage determination (PWD). “employers
must file their [Schedule A| applications or begin the recruitment required by §§ 656.17(d) or 656.21
within the validity period specified by the SWA.” See 20 C.F.R. § 656.40(¢c). The petitioner must
file Form ETA 9089 and Form I-140 with the prevailing wage determination issued by thc SWA
having jurisdiction over the proposed area of employment. See 20 CFR. § 656.15(H. A
petitioner must establish eligibility at the time of filing. See Martter of Katighak, 14 1&N Dec. 45, 49
(Comm’r 1971).

The PWD submitted with the petition is dated January 8, 2007, with a validity date to July 1, 2007.
The filing date of the Schedule A application is July 31, 2007. Accordingly, the PWD was not valid
at the time of filing. On appeal, the petitioner argues that the PWD need only be valid as of the date
of the posting, as the date of posting is the date that the petitioner “begins recruitment.” This
argument is rejected. Schedule A applications, by definition, do not involve recruitment for the job
offered, and, even in the regular labor certification process, the posting does not consttule
recruitment. Instead, for a Schedule A case, the PWD must be valid as of the date of filing.

* The submission of additional evidence on appeal is allowed by the instructions 1o the Form 1-2908,
which arc incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)1). See Matter of
Soriano, 19 1&N Dcc. 764 (BIA 1988).
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Nonetheless, on appeal, the petitioner submitted another PWD dated June 11, 2007, with a validity
date of 90 days. Therefore, the PWD submitted on appeal was valid as of the filing date of the
instant Schedule A application. Accordingly, based on the new PWD provided on appcal, the
director’s decision on this issue is withdrawn.

Beyond the decision of the director, the petitioner failed to properly post the position in accordance
with 20 C.F.R. § 656.10(d), which provides, in part:

(1) In applications filed under §656.15 (Schedule A), § 656.16
(Sheepherders), § 656.17 (Basic Process); § 656.18 (College and
University Teachers), and § 656.21 (Supervised Recruttment), the
employer must give notice of the filing of the Application for
Permanent Employment Certification and be able to document that
notice was provided, if requested by the certifying officer as follows:

(i) If there is no such bargaining representative, by posted notice 1o
the employer's employees at the facility or location of the
employment. The notice must be posted for at least 10 consecutive
business days. The notice must be clearly visible and unobstructed
while posted and must be posted in conspicuous places where the
employer’s U.S. workers can readily read the posted notice on their
way to or from their place of employment . . . In addition. the
employer must publish the notice in any and all in-house media,
whether electronic or printed, in accordance with the normal
procedures used for the recruitment of similar positions in the
employer’s organization.

There is no evidence in the record as to whether the petitioner published the notice “in any and all
in-house media, whether electronic or printed, in accordance with the normal procedures used for the
recruitment of similar positions in the employer’s organization.” The signed posting does not
address this requirement, nor is there a statement regarding this requirement elsewhere in the record.
Therefore, the AAO cannot conclude that the petitioner satisfied this this regulatory posting
requirement.

Also beyond the decision of the director, the petitioner has not demonstrated its ability to pay the
proffered wage from the priority date until the beneficiary obtains lawful permanent residence. See
8 C.FR. § 204.5(2)(2). In order to establish ability to pay, the petitioner must submit its annual
reports, federal tax returns, or audited financial statements for each year from the priority
date. Id. “Where the prospective United States employer employs 100 or more workers. the director
may accept a statement from a financial officer of the organization which establishes the prospective
employer's ability to pay the proffered wage.” Id. The record contains an ability to pay statement
from the petitioner’s Chief Nursing Officer stating that *I am familiar with the company’s financial
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records,” and stating that the company has 600 employees, and, for the first eleven months of 2006,
net revente of over $60 million and net income of approximately $5 million. The AAO is unable to
conclude that the petitioner’s Chief Nursing Officer is a financial officer as required by 8 C.F.R. §
204.5(g)2). Accordingly, the petitioner has failed to submit documentation establishing that it
possesses the ability to pay the proffered wage.

Also beyond the decision of the director, the petitioner also failed to establish that the beneficiary
possessed all the education, training, experience and specific skills or other requirements specilied
on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing's
Tea House, 16 1&N Dec. 158, 159 (Acting Reg. Comm. 1977); see also Matter of Katighak, 14 1&N
Dec. 45, 49 (Reg. Comm. 1971). In evaluating the beneficiary’s qualifications, USCIS must look to
the job offer portion of the labor certification to determine the required gualifications for the
position. USCIS may not ignore a term of the labor certification, nor may it imposc additional
requirements. See Matier of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comna.
1986). See also, Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Leindon,
699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey,
661 F.2d 1 (1" Cir. 1981).

The only rational manner by which USCIS can be expected to interpret the meaning of terms used to
describe the requirements of a job in a labor certification is to “examine the certified job offer
exactly as it is completed by the prospective employer.” Rosedale Linden Park Compuny v. Smit,
595 F. Supp. 829, 833 (D.D.C. 1984). USCIS’s interpretation of the job’s requirements, as stated on
the labor certification, must involve “reading and applying the plain language of the [labor
certification].” Id. at 834.

Even though the labor certification may be prepared with the alien in mind, USCIS has an
independent role in determining whether the alien meets the labor certification requircments.
Snapnames.com, Inc. v. Michael Chertoff, 2006 WL 3491005 (D. Or. Nov. 30, 2006). Thus, where
the plain language of those requirements does not support the petitioner’s asserted ntent. USCIS
“does not err in applying the requirements as written,” fd. at *7.

The required education, training, experience and skills for the offered position are set lorth at Part H
of the labor certification. In the instant case, the labor certification states that the position requires a
“Current RN license.” The evidence in the record does not establish that the beneficiary possessed a
current RN license as of the July 31, 2007 priority date of the petition. Therefore, the petitioner
failed to establish that the beneficiary possessed the minimum requirements of the offered position
as set forth on the labor certification.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

In view of the foregoing, the previous decision of the director will be withdrawn. The petition 15
remanded to the director for consideration of the issues stated above.
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ORDER:

The director’s decision is withdrawn; however, the petition is currently unapprovable for
the reasons discussed above, and therefore the AAO may not approve the petition at this

time. Because the petition is not approvable, the petition is remanded to the director for
issuance of a new, detailed decision.




