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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion,
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
Nebraska Service Center, and is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be rejected as untimely filed.

The pefitioner' secks to classify the beneficiary pursuant to section 203(b)(3) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3) as a skilled worker. The
director determined that petitioner failed to submit the required initial evidence of eligibility.
He concluded that the petitioner failed to demonstrate that it had continuing ability to pay the
proffered wage beginning on the priority date and failed to demonstrate that the beneficiary
possessed the required educational, experiential and/or other requirements set forth on the
labor certification, Form ETA 750.

On appeal, counsel merely states that a request for evidence was never issued, that the
decision was mailed to the attorney’s old address and was not received until February 28,
2009, and that a change of address had been previously sent to the director. Counsel
additionally states on the notice of appeal (Form I-290B) that a brief and/or additional
evidence would be submitted to the AAO within 30 days. On the notice, counsel affirms that
the pgtitioner’s corporate taxes and a letter of previous experience will be submitted with the
brief.

' According to online state corporate records, the status of the petitioner is dissolved. See
http://kepler.sos.ca.gov/cbs.asps (Accessed January 9, 2012). If the petitioner is currently
dissolved, this is material to whether the job offer, as outlined on the immigrant petition
filed by this organization, is a bona fide job offer. Moreover, any such concealment of the
true status of the organization by the petitioner seriously compromises the credibility of the
remaining evidence in the record. See Matter of Ho, 19 1&N Dec. 582, 586 (BIA
1988)(stating that doubt cast on any aspect of the petitioner’s proof may lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support
of the visa petition.) It is incumbent upon the petitioner to resolve any inconsistencies in
the record by independent objective evidence, and attempts to explain or reconcile such
inconsistencics, absent competent objective evidence pointing to where the truth, in fact,
lies, will not suffice. See Id. Even if the appeal could be otherwise sustained, if the
petitioner is dissolved, the petition’s approval would be subject to automatic revocation
pursuant to 8 C.F.R. § 205.1(a)(iii}(D) which sets forth that an approval is subject to
automatic revocation without notice upon termination of the employer’s business in an
employment-based preference case.

2 As of this date, more than 31 months later, the AAO has received nothing further, and the
regulation requires that any brief shall be submitted directly to the AAO. 8 C.F.R. §§
103.3(a)(2)(vii) and (viii). As stated in 8§ CF.R. § 103.3(a)(1)(v), an appeal shall be
summarily dismissed if the party concerned fails to identify specifically any erroneous
conclusion of law or statement of fact for the appeal. As counsel here has not specifically
addressed the reasons stated for denial and has not provided any additional evidence or a
brief to address either basis of the director’s decision, the appeal could be otherwise
summarily dismissed for these reasons.
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In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(1) provides that
the affected party or the attorney or representative of record must file the complete appeal
within 30 days of service of the unfavorable decision. If the decision was mailed, the
appeal must be filed within 33 days. See 8 C.F.R. § 103.5a(b). The date of filing is not the
date of mailing, but the date of actual receipt. See 8 C.F.R. § 103.2(a)}(7)(i).

The record indicates that the service center director issued the decision on February 19,
2009. Counsel states on appeal that his office received the appeal on February 28, 2009, as
counsel’s address had changed.” Tt is noted that the service center director properly gave
notice to the petitioner that it had 33 days to file the appeal. The deadline was Tuesday,
March 24, 2009. Neither the Act nor the pertinent regulations grant the AAO authority to
extend this time limit.

Counsel dated the Form 1-290B March 25, 2009. The postmark on the envelope shows that
counsel mailed Form I-290B on March 27, 2009. It was not received by the service center
until March 30, 2009, or 39 days afier the decision was issued. Accordingly, the appeal was
untimely filed.

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a
motion, and a decision must be made on the merits of the case. The official having

jurisdiction over a motion is the official who made the last decision in the proceeding, in
this case the Director of the Nebraska Service Center. See 8 C.F.R. § 103.5(a)(1)(ii).

The matter will therefore be returned to the director. If the director determines that the late
appeal meets the requirements of a motion, the motion shall be granted and a new decision
will be issued.

As the appeal was untimely filed, the appeal must be rejected.

ORDER: The appeal is rejected.

3 Counsel also states that USCIS was notified of counsel’s change of address in December 2008.
However, USCIS electronic records show an address change was received on March 30, 2009,
subsequent to issuance of the decision.




