U.S. Department of Homeland Security
U.S. Citizenship and Immigration Serviees

identifymg data deleted to Administrative Appeals Otfice (AAQ)
20 Massachusells Ave., NOW. MY 2080
Preve_m clearly unwarranted Washington, DU 20528-2090
invasion of personal privacy U.S. Citizenship
PUBLIC COPY and Immigration
Services

¢

Daic: 03 2012 Office: TEXAS SERVICE CENTER FILE:-
IN RE: Petitioner:
Bencficiary:

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Prolessional pursuant to Scetion
203(b)(3) ol the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made 10 that office.
Thank you,
- R .

ety VOVE L \

Perry Rhew
Chief, Administrative Appeals Office

www,uscis.gov



Page 2

DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be sustained,
and the petition approved.

The AAO conducts appellate review on a de nove basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

The petitioner is computer consulting business. [t seeks to employ the beneficiary permanently in
the United States as a systems analyst. As required by statute, the petition is accompanied by a Form
ETA 750, Application for Alien Employment Certification, approved by the United Stales
Department of Labor (DOL). The petitioner submitied a request to substitute the instant beneficiary
in place of the beneficiary listed on the application for labor certification. This request was filed on
July 16, 2007. The director determined that the petitioner had not filed its substitution request
timely, The director denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of crror in
law or tact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s denial, the issue on appeal in this case is whether or not the petitioner’s
substitution request was timely. The regulation at 20 C.F.R. § 656.11(a) prohibits any request to
change the identity of an alien beneficiary on any application for permanent labor certification that is
submitted after July 16, 2007. The instant request was filed on the last permissible day, and
consequently was timely.

Section 203(b)(3)(A)i) of the Immigration and Nationality Act (the Act), 8 U.S.C
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or cxperience), not of a temporary nature, for
which qualified workers are not available in the United States.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has met that burden.

ORDER: The appeal is sustained.

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-

290B, which are incorporated inte the regulations by the regulation at § C.F.R. § 103.2(a){(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).



