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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center. It
then came before the Administrative Appeals Office (AAQO) on appeal. On February 10, 2012, this
office provided the petitioner with notice of adverse information in the record and afforded the petitioner
an opportunity to provide evidence that might overcome this information.

The petitioner is an Indian restaurant. It seeks to employ the beneficiary permanently in the United
States as an Indian cook pursuant to section 203(b)(3) of the Immigration and Nationality Act (the Act),
8 U.S.C. §1153(b)(3). As required by statute, a labor certification approved by the Department of Labor
accompanied the petition. The director determined that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition. Therefore, the director denied the petition.

The AAO conducts appellate review on a de novo basis. See Soltane v. DO.J, 381 F.3d 143, 145 (3d Cir.
2004).

On February 10, 2012, this office notified the petitioner that according to www.yelp.com, the
petitioner’s restaurant is currently closed. See http://www.yelp.com/biz/masala-indian-fusion-danville
{accessed May 8, 2012).

This office also notified the petitioner that if it is currently dissolved, this is material to whether the job
offer, as outlined on the immigrant petition filed by this organization, is a bona fide job offer. Moreover,
any such concealment of the true status of the organization by the petitioner seriously compromises the
credibility of the remaining evidence in the record. See Matter of Ho, 19 1&N Dec. 582, 586 (BIA
1988)(stating that doubt cast on any aspect of the petitioner’s proof may lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition.) It is
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence, and attempts to explain or reconcile such inconsistencies, absent competent objective evidence
pointing to where the truth, in fact, lies, will not suffice. See Id

This office allowed the petitioner 30 days in which to provide evidence that the records maintained by
the www.yelp.com were not accurate and that the petitioner remains in operation as a viable business or
was in operation during the pendency of the petition and appeal. In response, the petitioner stated that it
was “forced to close ||| | | } QNENEEER tcporarily in 2010.” While the petitioner maintains that it is
actively searching for a new restaurant location, more than two years have passed and the restaurant has
not been reopened.  More than 30 days have passed and the petitioner has failed to respond to this
office's request for a certificate of good standing or other proof that the petitioner remains in operation
as a viable business or was in operation from the priority date onwards. Thus, the appeal will be
dismissed as abandoned.'

' Additionally, as noted in the notice of derogatory information, even if the appeal could be otherwise
sustained, the petition’s approval would be subject to automatic revocation pursuant to 8 C.F.R.
§ 205.1(a)(iii}(D) which sets forth that an approval is subject to automatic revocation without notice
upon termination of the employer’s business in an employment-based preference case.
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The AAO notes that even if the petitioner had submitted evidence that it was in good standing or
submitted other proof that it remains in operation as a viable business or was in operation from the
priority date onwards, it failed to establish its ability to pay the proffered wage as of the priority date
and continuing until the beneficiary obtains lawful permanent residence. See 8 C.F.R. § 204.5(g)(2).

In determining the petitioner’s ability to pay the proffered wage, USCIS first examines whether the
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If the
petitioner has not paid the beneficiary the full proffered wage each year, USCIS will next examine
whether the petitioner had sufficient net income or net current assets to pay the difference between
the wage paid, if any, and the proffered wage.2 If the petitioner’s net income or net current assets is
not sufficient to demonstrate the petitioner’s ability to pay the proffered wage, USCIS may also
consider the overall magnitude of the petitioner’s business activities. See Matter of Sonegawa, 12
I&N Dec. 612 (Reg. Comm’r 1967).

In the instant case, the petitioner did not employ the beneficiary, and its net income and net current
assets were not equal or greater than the proftered wage for 2003 to 2005. Further, the petitioner failed
to establish that factors similar to Sonegawa existed in the instant case, which would permit a
conclusion that the petitioner had the ability to pay the proffered wage despite its shortfalls in wages
paid to the benefictary, net income and net current assets.

Accordingly, after considering the totality of the circumstances, the petitioner has also failed to establish
its continuing ability to pay the proffered wage to the beneficiary since the priority date.

The petition will be dented for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

ORDER: The appeal is dismissed as moot.

? See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1% Cir. 2009); Elatos Restaurant Corp.
v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. Feldman,
736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp.
647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983); and Tace Especial v. Napolitano, 696 T.
Supp. 2d 873 (E.D. Mich. 2010).



