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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed. :

The petitioner is a land survey business. It seeks to employ the beneficiary permanently in the
United States as a surveyor. As required by statute, the petition is accompanied by a labor
certification application approved by the United States Department of Labor (DOL). The director
determined that the petitioner had not established that the beneficiary is qualified to perform the
duties of the proffered position as specified on the labor certification. The director denied the
petition accordingly.

The record shows that the appeal is properly filed, timely, and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s April 14, 2009 denial, the single issue in this case is whether or not the
petitioner has demonstrated that the beneficiary is qualified to perform the duties of the proffered
position. The director determined that the beneficiary did not have a United States baccalaureate
degree in military geodesy as required by the ETA Form 9089 at Part H and that the ETA Form 9089
did not permit a foreign educational equivalent.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), provides for the granting of
preference classification to qualified immigrants who hold baccalaureate degrees and are members
of the professions.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its labor certification application, as certified by the DOL and submitted with the instant petition.
Matter of Wing's Tea House, 16 1&N Dec. 158 (Acting Reg’l Comm’r 1977). Here, the labor

certification application was accepted on July 31, 2006.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO. considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.' On appeal, counsel submits a written statement admitting that the

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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beneficiary does not possess a United States baccalaureate degree. The statement also asserts that
the error was caused by prior counsel who drafted the requirements on the labor certification
application incorrectly, and that the petitioner was aware of the beneficiary’s foreign degree and
experience. Counsel also submits a written statement from the petitioner asserting that the
beneﬁmary is qualified for the pos1t10n offered due to his Master of Sc1ence degree in civil
engineering and his eight years of experience.

To determine whether a beneficiary is eligible for an employment based immigrant visa, United States
Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials meet the
requirements set forth in the labor certification. In evaluating the beneficiary’s qualifications, USCIS
must look to the job offer portion of the labor certification to determine the required qualifications
for the position. USCIS may not ignore a term of the labor certification, nor may it impose
additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406
(Comm’r 1986). See also, Madany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v.
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v.
Coomey, 661 F.2d 1 (1st Cir. 1981). According to the plain terms of the labor certification, the
applicant must have a bachelor’s degree in military geodesy and two years of experience in the job
offered. Part H.8. indicates that there is no alternate combination of education and experience that is
acceptable. Part H.9. indicates that a foreign educational equivalent is not acceptable.

The beneficiary set forth his credentials on the labor certification and signed his name under a
declaration that the contents of the form are true and correct under the penalty of perjury. On PartJ.11.

of the ETA Form 9089, the beneficiary represents that he has the required bachelor’s degree in military
geodesy. Prior counsel, the pre51dent and 100% owner of the petitioner, and the beneficiary signed the
ETA Form 9089 under a declaration that the contents of the form are true and correct under penalty of

perjury.

The record of proceeding contains no evidence of the beneficiary’s education. The AAO affirms the
director’s decision that the preponderance of the evidence does not demonstrate that the beneficiary
had a United States baccalaureate degree. Furthermore, the record is clear that the Form ETA 9089
does not allow for a foreign equivalent degree. Thus, the petitioner has not demonstrated that the
beneficiary is qualified to perform the duties of the proffered position.

Beyond the decision of the director, the petitioner has. also failed to establish its ability to pay the
proffered wage as of the priority date and continuing until the beneficiary obtains lawful permanent
residence. See 8 C.F.R. §204.5(g)(2). An application or petition that fails to comply with the
technical requirements of the law may be denied by the AAO even if the Service Center does not
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United
States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003); see also
Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on
a de novo basis).

In determining the petitioner’s ability to pay the proffered wage, USCIS first examines whether the
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If the
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petitioner has not paid the beneficiary the full proffered wage each year, USCIS will next examine
whether the petitioner had sufficient net income or net current assets to pay the difference between
the wage paid, if any, and the proffered wage.” If the petitioner’s net income or net current assets is
not sufficient to demonstrate the petitioner’s ability to pay the proffered wage, USCIS may also
consider the overall magnitude of the petitioner’s business activities. See Matter of Sonegawa, 12
I&N Dec. 612 (Reg’l Comm’r 1967).

In the instant case, the petitioner did not demonstrate that it paid the beneficiary the full proffered wage
each year, and its net income and net current assets, when added to any wages paid to the beneficiary,
were not equal or greater to the proffered wage for 2006 and 2007. While the proffered wage was
$19.38 per hour ($40,310.40 per year), the petitioner’s net income for 2006 and 2007 were -$19,148
and $7,642, respectively. Net current assets for 2006 and 2007 were $17,667 and $18,361, respectively.
According to USCIS records, the petitioner has filed multiple I-140 petitions on behalf of other
beneficiaries. Accordingly, the petitioner must establish that it has had the continuing ability to pay the
combined proffered wages to each beneficiary from the priority date of the instant petition. See Matter
of Great Wall, 16 1&N Dec. 142, 144-145 (Acting Reg’l Comm’r 1977). Further, the petitioner failed
to establish that factors similar to Sonegawa existed in the instant case, which would permit a
conclusion that the petitioner had the ability to pay the proffered wage despite its shortfalls in wages
paid to the beneficiary, net income, and net current assets.’ ;

Accordingly, after considering the totality of'the circumstanées, the petitioner has also failed to establish
its continuing ability to pay the proffered wage to the beneficiary since the priority date.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

ORDER:  The appeal is dismissed.

? See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1* Cir. 2009); Elatos Restaurant Corp.
v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. Feldman,
736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp.
647 (N.D. Ill. 1982), aff’d, 703 F.2d 571 (7th Cir. 1983); and Taco Especial v. Napolitano, 696 F.
Supp 2d 873 (E.D. Mich. 2010), aft’d, No. 10-1517 (6th Cir. filed Nov. 10, 2011).

3 While the petitioner’s certified pubhc accountant asserts that the owner could forego officer
compensation, there is no evidence in the record of proceeding that the owner is willing and able to
do so.



