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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
is now before the Administrative Appeals Office (AAO) on appeal. The director’s decision will be
withdrawn. The petition will be remanded for further consideration.

The petitioner is a building materials sales company. It seeks to employ the beneficiary permanently
in the United States as a carpenter. As required by statute, the petition is accompanied by a Form
ETA 750, Application for Alien Employment Certification, approved by the United States
Department of Labor (DOL). The director determined that the petitioner had not established that the
beneficiary had the required education by the priority date of the visa petition. The director denied
the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s December 16, 2009 denial, the issue in this case is whether or not the
beneficiary had the requisite level of education as of the time the labor certification was filed.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated
on its labor certification application, as certified by the DOL and submitted with the instant petition.
Matter of Wing's Tea House, 16 1&N Dec. 158 (Acting Reg’l Comm’r 1977). Here, the labor
certification application was accepted on March 1, 2001.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.’

To determine whether a beneficiary is eligible for an employment based immigrant visa, United States
Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials meet the
requirements set forth in the labor certification. In evaluating the beneficiary’s qualifications, USCIS
must look to the job offer portion of the labor certification to determine the required qualifications
for the position. USCIS may not ignore a term of the labor certification, nor may it impose
additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406

! The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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(Comm’r 1986). See also, Madany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v.
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v.
Coomey, 661 F.2d 1 (1st Cir. 1981).

The beneficiary set forth his credentials on the labor certification and signed his name under a
declaration that the contents of the form are true and correct under the penalty of perjury. On the
section of the labor certification eliciting information of the beneficiary’s work experience, he
represented that he has worked for the petitioner since March 1999 and worked for —

I rom March 1986 to December 1994 as a carpenter. He does not provide any
additional information concerning his employment background on that form.

The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(ii) Other documentation—

(A) General. Any requirements of training or experience for skilled workers,
professionals, or other workers must be supported by letters from trainers or
employers giving the name, address, and title of the trainer or employer, and a
description of the training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the requirements
for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at least two years of training or
experience.

The ETA Form 750 as submitted to the director stated that 4 years of a high school education was
required and that no experience is required if the applicant had “mechanical aptitude.” On appeal,
the petitioner submitted a letter dated March 1, 2010 from the Department of Labor stating that it
“unintentionally failed to make [certain] amendments to [the] approved Application for Alien
Employment Certification.” Specifically, the changes submitted were that no high school or other
education was required but that one year of experience was required as a carpenter with the specific
knowledge of “prehang[ing] & custom work on doors; millwork jobs including cutting and
assembling of doors, etc.” This letter establishes the qualifications for the position as amendments
to the previously submitted ETA 750. As a result, the director’s decision concerning the petitioner’s
inability to demonstrate that the beneficiary had the required education as of the priority date is
withdrawn.

The evidence in the record, however, does not establish that the beneficiary has one year of
experience as a carpenter with the specifically mentioned skills above. In conjunction with the
Form I-485, the beneficiary submitted a letter from the petitioner stating that he worked for the
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petitioner from March 1999 to the date of the letter (December 3, 2007) as a carpenter. The letter
does not state that the beneficiary has any of the specific skills required by the amended Item 13.2

In view of the foregoing, the case will be remanded to the director to determine whether the
beneficiary is qualified to perform the services of the occupation as of the priority date. The director
may request any additional evidence considered pertinent, provided that the petitioner be given a
reasonable period of time to submit a response. Upon receipt of all the evidence, the director will
review the entire record and enter a new decision.

As always, the burden of proof remains with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.

ORDER: The director’s decision is withdrawn; however, the petition is currently unapprovable for
the reasons discussed above, and therefore the AAO may not approve the petition at this
time. Because the petition is not approvable, the petition is remanded to the director for
issuance of a new, detailed decision which, if adverse to the petitioner, is to be certified
to the Administrative Appeals Office for review.

? It is noted that the petitioner specifically disqualified an applicant for the position based on his
failure to meet the requirements of Item 13, as stated in the recruitment report.



