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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a private school. It seeks to employ the beneficiary permanently in the United
States as a Spanish language teacher, O*Net-SOC job code 25-2031.00 (Secondary School
Teachers).! As required by statute, the petition is accompanied by a Form ETA 750, Application
for Alien Employment Certification, approved by the United States Department of Labor (DOL).
The director denied the petition, finding that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the
visa petition and continuing until the beneficiary obtains lawful permanent residence.

The record shows that the appeal is properly filed, timely and makes a specific allegation of error
in law or fact. The procedural history in this case is documented by the record and incorporated
into the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s October 31, 2008 denial, the single issues in this case is whether or
not the petitioner has the ability to pay the proffered wage from the priority date until the
beneficiary obtains lawful permanent residence.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence
properly submitted upon appeal.”

Section 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States.

1. The Ability to Pay
The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:

Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be

' O*Net-SOC job code can be accessed online at http://www.onetonline.org (last accessed

February 13, 2011).

* The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the
documents newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability at
the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be either in the
form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on
the priority date, which is the date the Form ETA 750 was accepted for processing by any office
within the employment system of the DOL. See 8 C.F.R. § 204.5(d).

In the instant proceeding, the Form ETA 750 was filed for processing and accepted by the DOL
on January 24, 2005. The rate of pay or the proffered wage as shown on the Form ETA 750 is
$31,050 per year. In the Form ETA 750, the petitioner specifies that all job applicants, including
the beneficiary, in order to qualify for the position should have a minimum of bachelor’s degree
in education or Spanish and two years of experience in the job offered or in an alternate
occupation as a Spanish teacher.’

To show that the petitioner has the continuing ability to pay $31,050 per year from January 24,
2005, the petitioner submitted the following evidence:

e The beneficiary’s Forms W-2 for the years 2005 through 2007; and
e Internal Revenue Service (IRS) Forms 990 (Return of Organization Exempt from Income
Tax) for the years 2004 through 2006.

The evidence in the record of proceeding shows that the petitioner is structured as a 501(c) non-
profit organization. On the petition, the petitioner claimed to have been established in 1966 and
to currently employ 48 people.’

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing
of an ETA 750 labor certification application establishes a priority date for any immigrant petition
later based on the ETA 750, the petitioner must establish that the job offer was realistic as of the
priority date and that the offer remained realistic for each year thereafter, until the beneficiary
obtains lawful permanent residence. The petitioner’s ability to pay the proffered wage is an
essential element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N

3 The beneficiary, based on the evidence submitted, meets the educational and experiential
qualifications. She has a Master’s degree in Literature from the *
University in Ecuador and has worked as a Spanish Literature teacher for 11° and 12" grade
students at the Colegio Americano de Guayaquil, Ecuador for seven years, from January 1995 to
January 2003.

* In the letter dated April 7, 2006 from ||| G . o

School, states that the school presently employs 41 people.
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Dec. 142 (Acting Reg. Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job
offer is realistic, United States Citizenship and Immigration Services (USCIS) requires the
petitioner to demonstrate financial resources sufficient to pay the beneficiary’s proffered wages,
although the totality of the circumstances affecting the petitioning business will be considered if the
evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm.
1967).

In determining the petitioner’s ability to pay the proffered wage during a given period, USCIS
will first examine whether the petitioner employed and paid the beneficiary during that period. If
the petitioner establishes by documentary evidence that it employed the beneficiary at a salary
equal to or greater than the proffered wage, the evidence will be considered prima facie proof of
the petitioner’s ability to pay the proffered wage. In the instant case, the beneficiary received the
following compensation from the petitioner between 2005 and 2007:

Actual wage (AW) Yearly Proffered AW minus PW

(Box 1, B-2) Wage (PW)
2005 $31,253.52 $31,050 Exceeds the PW
2006 $31,753.04 $31,050 Exceeds the PW
2007 $32.338.00 $31,050 Exceeds the PW

Tax Year

Based on the evidence submitted above, the petitioner has established that it has the ability to
pay the proffered wage from 2005 to 2007, but not in 2008 forward until the beneficiary obtains
her lawful permanent residence.

The AAO issued a Request for Evidence and Notice of Derogatory Information (RFE/NDI) on
December 27, 2011 advising the petitioner to submit the following additional evidence:

o Copies of the petitioner’s tax returns (Forms 990), audited financial statements, or annual
reports for 2008-2010; and
e Copies of the beneficiary’s Forms W-2 for 2008-2010, if any.

In response to the AAO’s RFE/NDI, the petitioner wrote a letter stating that it chose not to
respond and submit additional evidence. Because the petitioner failed to submit the requested
evidence, the AAO concludes that the petitioner has failed to establish that it has the ability to
pay the proffered wage from the priority date until the beneficiary obtains her lawful permanent
residence. The appeal will be dismissed for this reason.

Alternatively, the appeal will be dismissed as moot, as the petitioner, in response to the AAO’s
RFE/NDI, states that it does not intend to employ the beneficiary at this time.

2. The Portability Section 204(j) of the Act
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On appeal, counsel of record (counsel) indicates that the beneficiary has ported to work for
another employer, performing substantially the same or similar job as the job described on the
Form ETA 750.° Citing section 204(j) of the Act, as amended by section 106(c) of the American
Competitiveness in the Twenty-first Century Act of 2000 (AC21) (Public Law 106-313), counsel
further states that the petition filed on behalf of the beneficiary remains valid, even though the
beneficiary has assumed employment with a different employer.

The record contains a letter dated July 15, 2008 from Tracy Johnson, Director of Human
Resources, stating that Cannon School wishes to employ the beneficiary in the capacity of
Secondary Spanish Teacher for a temporary period of one year commencing on 08/01/2008 and
ending on 07/31/2009, with an annual review where the Upper School Head will make the
decision to renew the contract or not.’

Section 204(j) of the Act, as amended by section106(c) of AC21 (Public Law 106-313), 8 U.S.C.
§ 1154(j), states:

Job Flexibility For Long Delayed Applicants For Adjustment Of Status To
Permanent Residence — A petition under subsection (a)(1)(D) [since redesignated
section 204(a)(1)(F)] for an individual whose application for adjustment of status
pursuant to section 245 has been filed and remained unadjudicated for 180 days or
more shall remain valid with respect to a new job if the individual changes jobs or
employers’ if the new job is in the same or a similar occupational classification as
the job for which the petition was filed.

Section 204(j) of the Act generally provides relief to the alien beneficiary who changes jobs after
his/her visa petition has been approved. More specifically, this section allows an approved
employment-based visa petition to remain valid when (1) the beneficiary’s application for
adjustment of status has remained unadjudicated for at least 180 days, and (2) the beneficiary’s new
job is in the same or similar occupational classification as the job for which the visa petition was
approved. See Perez-Vargas v. Gonzales, 478 F.3d 191, 193 (4™ Cir. 2007); also see Sung v.
Keisler, 505 F.3d 372, 374 (5™ Cir. 2007).

In this case, the petition has been denied. Therefore, section 204(j) of the Act, as amended by
section 106(c) of AC21, does not apply in this situation.

® Counsel withdrew from the representation of the petitioner on March 29, 2012. All

representations will be considered; however, counsel will not receive notice of the proceedings.

® The evidence in the record shows that the beneficiary has been employed by_
I < nguage teacher since summer 2008.

7 This is often called “porting,”
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In response to the AAO’s RFE/NDI, counsel states that the employment-based petition does not
need to have been approved to remain valid. Counsel cites to the May 12, 2005, William R.
Yates, Associate Director for Operations United States Citizenship and Immigration Services,
Department of Homeland Security Memo, “Interim Guidance for Processing Form 1-140
Employment-Based Immigrant Petitions and Form [-485 and H-1B Petitions Affected by the
American Competitiveness in the Twenty-First Century Act of 2000 (AC21) (Public Law 106-

313).”

Counsel’s argument citing the USCIS Interoffice Memorandum is not persuasive. USCIS
memoranda merely articulate internal guidelines for USCIS personnel; they do not establish
judicially enforceable rights. An agency's internal personnel guidelines “neither confer upon
[plaintiffs] substantive rights nor provide procedures upon which [they] may rely.” Loa-Herrera
v. Trominski, 231 F.3d 984, 989 (5th Cir. 2000)(quoting Fano v. O'Neill, 806 F.2d 1262, 1264
(5th Cir.1987)).

The AAO is bound by the Act, agency regulations, precedent decisions of the agency, and
published decisions from the circuit court of appeals from whatever circuit that the action arose.
See N.L.R.B. v. Ashkenazy Property Management Corp., 817 F.2d 74, 75 (9m Cir. 1987)
(administrative agencies are not free to refuse to follow precedent in cases originating within the
circuit); R.L. Inv. Ltd. Partners v. INS, 86 F. Supp. 2d 1014, 1022 (D. Haw. 2000), aff’d 273 F.3d
874 (9" Cir. 2001) (unpublished agency decisions and agency legal memoranda are not binding
under the APA, even when they are published in private publications or widely circulated). Even
USCIS internal memoranda do not establish judicially enforceable rights. See Loa-Herrera v.
Trominski, 231 F.3d 984, 989 (5" Cir. 2000) (An agency’s internal guidelines “neither confer
upon [plaintiffs] substantive rights nor provide procedures upon which [they] may rely.”) See
also Stephen R. Viha, Legislative Attorney, Congressional Research Service (CRS)
Memorandum, to the House Subcommittee on Immigration, Border Security, and Claims
regarding “Questions on Internal Policy Memoranda issued by the Immigration and
Naturalization Service,” dated February 3, 2006. The memorandum addresses, “the specific
questions you raised regarding the legal effect of internal policy memoranda issued by the former
Immigration and Naturalization Service (INS) on current Department of Homeland Security
(DHS) practices.” The memo states that, “policy memoranda fall under the general category of
nonlegislative rules and are, by definition, legally nonbinding because they are designed to
‘inform rather than control.”” CRS at p.3 citing to American Trucking Ass’n v. ICC, 659 F.2d
452, 462 (5™ Cir. 1981). See also Pacific Gas & Electric Co. v. Federal Power Comm’n, 506
F.2d 33 (D.C. Cir. 1974), “A general statement of policy . . . does not establish a binding
norm. It is not finally determinative of the issues or rights to which it is addressed. The agency
cannot apply or rely upon a general statement of policy as law because a general statement of
policy announces what the agency seeks to establish as policy.” The memo notes that “policy
memoranda come in a variety of forms, including guidelines, manuals, memoranda, bulletins,
opinion letters, and press releases. Legislative rules, on the other hand, have the force of law and
are legally binding upon an agency and the public. Legislative rules are the product of an
exercise of delegated legislative power.” Id. at 3, citing to Robert A. Anthony, Interpretive Rules,
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Policy Statements, Guidances, Manuals, and the Like — Should Federal Agencies Use them to
Bind the Public?, 41 Duke L.J. 1311 (1992).

Section 204(a)(1)(F) of the Act includes the immigrant classification for individuals holding
baccalaureate degrees who are members of the professions and skilled workers under
section 203(b)(3) of the Act, the classification sought in the [underlying (if a 485 certification)]
petition.

An immigrant visa is immediately available to an alien seeking employment-based preference
classification under section 203(b) of the Act (such as the beneficiary in this case) when the
alien’s visa petition has been approved and his or her priority date is current. 8 C.F.R. §
245.1(g)(1), (2). Hence, adjustment of status may only be granted “by virtue of a valid visa
petition approved in [the alien’s] behalf.”

After enactment of the portability provisions of AC21, on July 31, 2002, USCIS published an
interim rule allowing for the concurrent filing of Form I-140 and Form [-485, whereby an
employer may file an employment-based immigrant visa petition and an application for
adjustment of status for the alien beneficiary at the same time without the need to wait for an
approved [-140. See 8 C.F.R. § 245.2(a)(2)(B)(2004); see also 67 Fed. Reg. 49561 (July 31,
2002). The beneficiary in the instant matter concurrently filed her employment-based Form I-
140 petition and Form 1-485, Application to Register for Permanent Residence or Adjust Status,
on July 2, 2007.

USCIS implemented concurrent filing as a convenience for aliens and their U.S. employers.
Because section 204(j) of the Act applies only in adjustment proceedings, USCIS never
suggested that concurrent filing would make the portability provision relevant to the adjudication
of the underlying visa petition. Rather, the statute and regulations prescribe that aliens seeking
employment-based preference classification must have an immigrant visa petition approved on
their behalf before they are even eligible for adjustment of status. Section 245(a) of the Act, 8
U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).

Section 204(j) of the Act prescribes that “A petition . . . shall remain valid with respect to a new
job if the individual changes jobs or employers.” The term “valid” is not defined by the statute,
nor does the congressional record provide any guidance as to its meaning. See S. Rep. 106-260,
2000 WL 622763 (Apr. 11, 2000); see also H.R. Rep. 106-1048, 2001 WL 67919 (Jan. 2, 2001).
However, the statutory language and framework for granting immigrant status, along with recent
decisions of three federal circuit courts of appeals, clearly show that the term “valid,” as used in
section 204(j) of the Act, refers to an approved visa petition.

Statutory interpretation begins with the language of the statute itself. Pennsylvania Department
of Public Welfare v. Davenport, 495 U.S. 552 (1990). Statutory language must be given
conclusive weight unless the legislature expresses an intention to the contrary. Int'l. Brotherhood
of Electrical Workers, Local Union No. 474, AFL-CIO v. NLRB, 814 F.2d 697 (D.C. Cir. 1987).
The plain meaning of the statutory language should control except in rare cases in which a literal
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application of the statute will produce a result demonstrably at odds with the intent of its drafters,
in which case it is the intention of the legislators, rather than the strict language, that controls.
Samuels, Kramer & Co. v. CIR, 930 F.2d 975 (2d Cir.), cert. denied, 112 S. Ct. 416 (1991).

In addition, we are expected to give the words used their ordinary meaning. Chevron, US.A.,
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). We are to construe the
language in question in harmony with the thrust of related provisions and with the statute as a
whole. K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of
language which takes into account the design of the statute as a whole is preferred); see also
COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989);
Matter of W-F-, 21 I1&N Dec. 503 (BIA 1996).

With regard to the overall design of the nation’s immigration laws, section 204 of the Act
provides the basic statutory framework for the granting of immigrant status. Section
204(a)(1)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F), provides that “[a]ny employer desiring and
intending to employ within the United States an alien entitled to classification under section . . .
203(b)(1)(B) . . . of this title may file a petition with the Attorney General [now Secretary of
Homeland Security] for such classification.” (Emphasis added.)

Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs USCIS’s authority to approve an
immigrant visa petition before immigrant status is granted:

After an investigation of the facts in each case . . . the Attorney General [now
Secretary of Homeland Security] shall, if he determines that the facts stated in the
petition are true and that the alien in behalf of whom the petition is made is . . .
eligible for preference under subsection (a) or (b) of section 203, approve the
petition and forward one copy thereof to the Department of State. The Secretary
of State shall then authorize the consular officer concerned to grant the preference
status.

Statute and regulations allow adjustment only where the alien has an approved petition for
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1),

).}

Pursuant to the statutory framework for the granting of immigrant status, any United States
employer desiring and intending to employ an alien “entitled” to immigrant classification under
the Act “may file” a petition for classification. Section 204(a)(1)(F) of the Act, 8 U.S.C.
§ 1154(a)(1)(F). However, section 204(b) of the Act mandates that USCIS approve that petition
only after investigating the facts in each case, determining that the facts stated in the petition are

® We note that the Act contains at least one provision that does apply to pending petitions; in
that instance, Congress specifically used the word “pending.” See Section 101(a)(15)(V) of the
Act, 8 U.S.C. § 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based
petitions that have been pending three years or more).
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true and that the alien is eligible for the requested classification. Section 204(b) of the Act, 8
U.S.C. § 1154(b). Hence, Congress specifically granted USCIS the sole authority to approve an
immigrant visa petition; an alien may not adjust. status or be granted immigrant status by the
Department of State until USCIS approves the petition.

Therefore, to be considered “valid” in harmony with the portability provision of section 204(j) of
the Act and with the statute as a whole, an immigrant visa petition must have been filed for an
alien that is entitled to the requested classification and that petition must have been approved by
USCIS pursuant to the agency’s authority under the Act. See generally section 204 of the Act, 8
U.S.C. § 1154. A petition is not validated merely through the act of filing the petition with
USCIS or through the passage of 180 days.

Section 204(j) of the Act cannot be interpreted as allowing the adjustment of status of an alien
based on an unapproved visa petition when section 245(a) of the Act explicitly requires an
approved petition (or eligibility for an immediately available immigrant visa) in order to grant
adjustment of status. To construe section 204(j) of the Act in that manner would violate the
“elementary canon of construction that a statute should be interpreted so as not to render one part
inoperative.” Dept. of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994).

There is no evidence that Congress intended to confer anything more than a benefit to
beneficiaries of long delayed adjustment applications. In other words, the plain language of the
statute indicates that Congress intended to provide the alien, as a "long delayed applicant for
adjustment," with the ability to change jobs if the individual's [-485 took 180 days or more to
process. Section 106(c) of AC21 does not mention the rights of a subsequent employer and does
not provgde other employers with the ability to take over already adjudicated immigrant
petitions.

 See Matter of Al Wazzan, 25 1&N Dec. 359 (AAO 2010), a precedent decision: “Section
106(c) of AC21 does not repeal or modify section 204(b) or section 245 of the [Immigration and
Nationality] Act, which require[s] USCIS to approve a petition prior to granting immigrant status
or adjustment of status.”

Moreover, every federal circuit court of appeals that has discussed the portability provision of
section 204(j) of the Act has done so only in the context of deciding an immigration judge’s
jurisdiction to determine the continuing validity of an approved visa petition when adjudicating
an alien’s application for adjustment of status in removal proceedings. Sung v. Keisler, 2007 WL
3052778 (5th Cir. Oct. 22, 2007); Matovski v. Gonzales, 492 F.3d 722 (6th Cir. Jun. 15, 2007);
Perez-Vargas v. Gonzales, 478 F.3d 191 (4th Cir. 2007). In Sung, the court quoted section
204(j) of the Act and explained that the provision only addresses when “an approved
immigration petition will remain valid for the purpose of an application of adjustment of status.”
Sung, 2007 WL 3052778 at *1 (emphasis added). Accord Matovski, 492 F.3d at 735 (discussing
portability as applied to an alien who had a “previously approved 1-140 Petition for Alien
Worker”); Perez-Vargas, 478 F.3d at 193 (stating that “[s]ection 204(j) . . . provides relief to the
alien who changes jobs after his visa petition has been approved”). In a case pertaining to the
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In the case at hand, the I-140 petition was denied. The petitioner failed to provide evidence on
appeal to overcome the basis for denial. The beneficiary would therefore not have a valid
immigrant visa petition approved on his behalf to be eligible for adjustment of status. Section
245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), (2).

The enactment of the portability provision at section 204(j) of the Act did not repeal or modify
sections 204(b) and 245(a) of the Act, which require USCIS to approve an immigrant visa
petition prior to granting adjustment of status. Accordingly, as this petition was denied, section
204(j) of the Act, as amended by section 106(c) of AC21 does not apply.

In summary, the AAO finds that the petitioner has failed to establish that it has the continuing
ability to pay the proffered wage of the beneficiary from the priority date. Alternatively, since
the petitioner no longer intends to employ the beneficiary, the appeal is dismissed as moot. The
appeal will be dismissed for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. §
1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.

revocation of an I-140 petition, the Ninth Circuit Court of Appeals determined that the
government’s authority to revoke a Form I-140 petition under section 205 of the Act survived
portability under section 204(j) of the Act. Herrera v. USCIS, 2009 WL 1911596 (9th Cir. July
6, 2009). Citing a 2005 AAO decision, the Ninth Circuit reasoned that in order to remain valid
under section 204(j) of the Act, the I-140 petition must have been valid from the start. The Ninth
Circuit stated that if the plaintiff’s argument prevailed, an alien who exercised portability would
be shielded from revocation, but an alien who remained with the petitioning employer would not
share the same immunity. The Ninth Circuit noted that it was not the intent of Congress to grant
extra benefits to those who changed jobs. Under the plaintiff’s interpretation, an applicant would
have a very large incentive to change jobs in order to guarantee that the approval of an 1-140
petition could not be revoked. Id. Hence, the requisite approval of the underlying visa petition is
explicit in each of these decisions.



