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"ceoreiance With the InstructlOns on corm 1-290B, Notice of Appeal or Motion, with a fee of $630, rhe 
specific requirements Cor filing such a motion can be found at 8 C.F.R. § 103.5. Do not tile any motion 
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IlISCLSSIO"<: The prelcrence \isa petition was denied by the Director, Texas Service Ccnter, ane! 
is no\\ beCorc the Administrati\'c Appeals Office (AAO) on appeaL The appeal will be dismisseci, 

The petitioller describes itself as a pool installation company, 11 seeks to employ the belleficiary 
permallently in the United States as a crew manager. The petitioner requests classification 01' the 
beneficiary as a professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration 
and chtiulletlity Act (the Act), S I;S'c' 0 1153(b)(3)(A)J 

the petitioll is accompallied by a copy of an ETA Fonn 750, Application for Alien Employment 
Certification (labor certification), certified by thc U,S, Department of Labor (DOL), along with a 
duplicate labor certdication requested by the director. The priority date of the petition is April 26, 
200 I. = 

i'hc director's decisiun denying the petition concluded that the petitioner had not established its 
continuing abtlity to pay the bencticiary the proffered wage beginning on the priority date of the visa 
pctition and continuing until the bcnci"ciary obtains lawful permanent residence, 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
racL The procedural history in this case is documented by the record and incorporated into the 
,kcisi'"1, lucilel' elcihol'Cltion ol'the procedural history will be made only as necessary, 

The ,\1\0 conducts appellate rcview on a de /lOVO basis, See Soltalle v, DOl, 381 F,3d 14J, 145 (3d 
Ci", 20(4), The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeaL' 

The regulCltion at S C.F.R. ~ 20-l.5(g)(2) states in pertinent part 

,,1hi/lll' of /)j'(),I'/)('clil'C elil/'/01'cr to pay lrage, Any petition filed by or for an 
cmploymcnt-bClsed immigrant which requires an offer of employment must be 
"ccoillpanied by evidence that the prospective United States employer has the ability 

Sectiun 21l:1(h)(3)(,,'I)(i) 01' the Act, 8 U,S,c' § I I 53(b)(3)(A)(i), grants preference classification to 
ql"llilic'd imllligl'e1l1ts who arc capahle of performing skilled labor (requiring at least two years 
[raining or e,pel'ience), not or a tempol'ary nature, for which qualified workers are not available in 
tile Lnitcd S:Cltes, Section 203(b)(3)(A)(ii) of the Act, 8 U,S,c' § 1153(b)(3)(A)(ii), also gl'ants 
prererence elassilication to qualified immigrants who hold baccalaureate degrees and are l11el11bers 
or the professions, 
, The priority date is the date the DOL accepted the labor certification for processing, See 8 CrR, 
~, ::':{J4.)(lil. 

The' ,Ullllli"illil or addition," e\ idellce on appeal is allowed by the instructions to Form 1-2l)()8, 
'.otlce 01' Appee" or ~'lotion, which arc incorporated into the regulations by 8 C,F,R, ~ I 03,2(a)( I), 
The record in the illstallt case provides IlO reason to preclude consideration of any orthe documellts 
Ilewly submitted Oil appeal, See iv/utler of Soriallo, 19 I&N Dec, 764 (BJA 1988), 



to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
pertllClilellt residellce. E\idence of this ability shall be either in the form of copies of 
allnllal rcports. !Cderal laX retums, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
IJriority date, wllieh is the date the Form ETA 750, Application for Alien Employment Certification, 
was accepted for processing by any ontce within the employment system of the DOL. Sec 8 C.F.R. 
~ 204.S( d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
l[u,ililications slatcd on its Form ETA 750, Application for Alien Employment Certification, as certilied 
I" thc DOL and submittcd with the instant petition. Maller of Wil/g's Tea House, 16 I&J\ Dec. 158 
(Acting Reg'l Comm'r 1977). 

Ilere, the Fml1l ETA 750 was accepted on April 26, 2001. The proffered wage as stated 011 the Form 
ETA 750 is S800 per week, plus 18 hours of overtime per week at $30.00 per hour (S540/week) for a 
total ofSI,:l4C1 per week (S()t).c,SO per year). The Foml ETA 750 states that the position requires two 
>'L':lrs or L'\j1LTiL'11CC ill the joh oflcrcd. 

Ihe e\idence in the record of proceeding shows that the petitioner is structured as a C corporation. 
On the petition, the petitioner claimed to have been established in 1999, but did not state its gross 
annual income or the number of workers it employs. According to the tax returns in the record, the 
petitioller's fiscal ycar runs hom October 1 to September 30. On the copy of the Form ETA 7508., 
,igned by the bcneliciarv ')11 April 19, 200[, the beneficiary did not claim to have worked for the 
I)Cllllollcr. 

The petitioncr must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA 750 labor certi lication application establishes a priority date for any immigrant petition later 
based on the ETA 750, the petitioncr must establish that the job offer was realistic as of the priority date 
allli that the offer remained re,distic for caeh year thereafter, until the beneficiary obtains lawful 
pcrmclIlclll residel1Ce. The pctitioncr's ability to pay the proffered wage is an essential elemcnt ill 
,·"dllatlllg \\bether a Job oller is realistic. See Alaller of Great Wall, 16 I&N Dec. 142 (Acting Reg'l 
Comm'r 1077): .ICC ,,/so 8 C.F.R. ~ 204.5(g)(2). [n evaluating whether ajob offer is realistic, United 
States Citi/cllship and Immigration Services (USC[S) requires the petitioner to demonstrate financial 
resources suftlcient to pay the beneficiary'S proffered wages, although the totality of the circumstanccs 
affecting the petitioning business will he considered if the evidence warrants such consideration. Sec 
;\faller O(SOIlCg{/\\'(/, 12 I&N Dec. () 12 (Reg'l Comlll'r 1967). 

In determining tile petitioner's ability to pay the proffered wage during a given period, USCIS will 
ill'st examinc whether the petitioner employed and paid the benefici,rry during that period. [1' the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima fi1cie proof of the 
petitioner's ability to pay the proffered wage. Tn the instant case, counsel states that the beneficiary 
h'ls nut been an cmplovee ol'the petitioner, and therefore, W-2s are not available. 
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[['the petitioner docs not establish that it employed and paid the benefiCiary an amount at least equa[ 
to the prorrered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River SO'ee/ DOli 11/.1', LLC v. Napolitallo, 558 F.3d III (1 st Cir. 2009); Taco Especial \'. 
Napoli/alia, 6% F. Supp 2d 873 (E.D. Mich. 2010), a!J'd, No. 10-1517 (6th Cir. tl[ed Nov. 10, 
20 II). Re[ial\Ce on Cecleral incoille tax returns as a basis for determining a petitioner's ability to pay 
1/1'-' pruil(xcci wage i,I' [\'e!! eSlablished by judicial precedent. Elf/Jos Res/[!umnJ COJ?,. I', SiIl'a. 632 F. 
SU[1p. [llef(), [OSef (S.D.KY, ICJ8(,) (citing Tongawpu Woodcrcifi Hawc,ii, Ltd. v. Feldmall, 736 F.2d 
[305 ('Jth Cir. I 08ef)); sec also Chi-Feng Chw'g v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
[989); Kef'. rood Co., fllC. 1'. Sa \'II, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 53') F. 
Supp. 647 (N.D. Ill. 1982). afT'd, 703 F.2d 571 (7th Cir. 1983), Reliance on the petitioner's gross 
sales and profits and wage expense is misplaced. Showing that the petitioner's gross sales and 
prcllits exceeded the profTercd \\age is insufficient. 

[n I\·.el'. Food Co., fllc \'. Salu, (,l3 F. Supp. at 1084, the court held that the Immigration and 
'-:atura[i/ation Service, now USCIS, had properly relied on the petitioner's net income ligure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that the Service should havc considered incomc berore 
expenses werc paid rather than net income. Sec Taco Especial v. NapOlitano, 696 F. Supp. 2d at 881 
',~"uss profits UI'CIstate an Cll\p[oyer's ability to pay because it ignores other necessary expenses). 

i h(/I ['es[Jec( (0 ciqJ['ceialiulI, the court ill RileI' Stree! Dom/!s noted: 

The AAO recognized that a depreciation deduction is a systematic allocation or 
the cost or a tangible long-term asset and does not represent a specifiC cash 
expenditure dUring thL' vcar claimed. Furthermore, the AAO indicated that the 
'Ii[l'cation 01' Ihe de[Jreei'ltion of a long-term asset could be spread out over the 
ITars or concentrated into a few depcnding on the petitioner's choice of 
accoullting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the dil11inutiol1 in va[ue of buildings and equipment or the accumulation of 
runds necessary to replace perishable equipment and buildings. Accordingly, the 
.\AO stressed that even though amounts deducted for depreciation do not 
represent current usc or cash, neither docs it represent amounts available to pay 
wages. 

We lina thai tlit' AAO has n ratjonal explanation for its policy of not adding 
depreciation baek to net income, Namely, that the amount spent on a long term 

tangible asset is a "real" expense. 

lIil'('1 S/r('('/ /JOIIII/S at [ [S. "l USCISJ and judicial precedent support the use of tax returns and the 
lie/ ill(,Ollle jigllres in detcnl1ining petitioner's ability to pay, Plaintiffs' argument that these figures 
should be 1'C\'ised by the COurt by adding back depreciation is without support." Chi-Fellg Ch""g at 
537 (emphasis added). 



-
For a C corporation, USCIS considers net income to be the figure shown 011 Line 28 of the Form 
1120, li.S. CorpDr"tion Income T", Return. The record does not contain the pctitioner's IIscal yc"r 
2iJIJIJ !Cder,,1 t", return, whieh \Vould encompass the priority date of April 26, 2001. As is noted 
"bove, the petitioner must clemonstrate its continuing ability to pay the proffered wage from the 
priority d"le and continuing until the beneficiary obtains lawful pennanent residence. 8 C.F.R. ~ 

204.5(g)(2). Evidence of ability to pay "shall be in the fonn of copies of annual reports, federal tax 
returns, or audited financial statements." ld. The petitioner did not submit tax returns, annual 
reports or audited financial statements covering the priority date. The petitioner's failure to provide 
l'umplcte annual reports, ['edual ta, returns, or audited financial statements from the priority dilte is 
sul'llcient cause to dismiss this appeal. While additional evidence may be submittcd to establish the 
petitioner's ability to pay the proffered wage, it may not be substituted for evidence required by 
regulation. 

In addition, as is explained below, the evidence that was submitted by the petitioner docs not 
L"tilblish its ilhility to pay the proffered wage. The petitioner's tax returns demonstrate its net 
IllClllllC 1\)1 liscill veal 20U I through iiscal year 2007, as shown in the table below. 

• In 200 I. the Form 1120 stated net income of -S25,890 (for the period hom Octobel I, 2001 
to September 30,2(02). 

• [n 2002, the Form 1120 stated net incomc of -$21,502 (for period from October I, 2002 to 
September ](), 201l]) 

• III 21){13, thL' hmll 1121J stated net incomc of -$26,663 (for period from October I. 20U] to 
Septemhel J(J, 2(04) 

• In 2004, the Form 1120 stated net income of $18,436 (for period from October 1. 2004 to 
September 30,2005). 

• In 2005, the Foml 1120 stated net income of $72,385 (for period from October I, lOllS to 
Septembel 30, 20(6). 

• III 200!J, the Form 1120 stated net income of $2,733 (for period from October I, 201l(, to 
Septcmbe:' .ili, lUll!). 

• In 20U?, the FOl'/ll 1120 staled nct income of $228,700 (for period from October 1,200710 
September 30,2(08). 

Therefore, l'or tlscal years 2000, 200 I, 2002, 2003, 2004, and 2006, the petitioner did not establish it 
had sufficient net illcome to pay the proffered wage. 

II'the nel income the pditioner demonstratcs it had available during that period, if any, added to (he 
\lilges Jlilid to Ihe benefleiilry during the period, if any, do not equal the amount of the prof Cered 
wage or morc, LSCIS will revicw the petitioner's net current assets. Net current assets are the 
difference between the petitioner's current assets and current liabilities 4 A corporation's year-end 

~'\ccording lu /llIrmll ',. lJicliolllllT o/Accollnting Terms 117 (3",1 ed. 2(00), "current assets" consist 
,)1' itel11s hel\ing (in most cases) a life of one year or less, such as cash, marketable seemities, 
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ClilTCllt asscls arc showil on Schedule L, lines 1 through 6 and include cash-on-hand. Its year-end 
ClilTelll liabilities arc shown on lines 16 through 18. If the total of a corporation's end-of~year Ilet 
current assets and the wages paid to the beneficiary (if any) are equal to or greater than thc proffered 
wage, the petitioner is expected to be able to pay the proffered wage using those net currellt assets. 
The petitioller's tax rcturns demonstrate its end-of-year net current assets for fiscal year 2001 
through fiscal year 2007, as shown in the table below. 

• III 2UlII, the I.'orm 1120 stated nct current assets of -$54,014 (far the pcriod from October I, 
200 I tll September 3(), 20(2). 

• In 20()2, the Form 1120 stated net current assets of -$47,745 (for the period from October I, 
2002 to September 30, 20()3). 

• In 20()3, the Form 1120 stated net current assets of -$36,648 (for the period from October I, 
2()(J3 to September 30, 2()04). 

• III 2()()4. the ICorm 1120 stated net current assets of -$45,763 (for the period !I'om October I, 
2004 to Scptember 30,2(05). 

• III 200S, the Form 1120 stated net current assets of -$20,974 (for the period from October I, 
2005 to September 30, 200()). 

• In 2006, the Form 1120 stated net current assets of -5>60,900 (for the period frolll October I, 
2006 to September 30, 20()7). 

• III ~()()7, the Form 1120 stated net cun'ent assets of $361 ,378 (for the period from October I, 
2t)()7 to September 3D, 2(!OS). 

Therefore, for fiscal years 2000 through 2006, the petitioner did not establish it had sufficient net 
current asscts to pay the profTered wage. 

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner 
h"d not c'sl"hlishcd thelt it held lhe continuing ability to pay the beneficiary the profTercd wage CiS or 
the prilll'lt)' eL,(c through an examination of wages paid to thc beneficiary, or its net incol1lc or net 
current assets. except l'or fiscal years 200S and 2007. 

011 appeal, counsel asserts that under Maller oj SO/lcgawa, 12 I&N Dec. 612 (Reg'l Comm'r 1967), 
if a petitioning company can show an increase in profits, then ability to pay can be established. 
COLinsel filrthcr asserts that ullder ,)'o/lcgllwa employers may be able to establish an ability to pay by 
.,·\ideneing their l'Celson"blc L'xpectations of increased business and profits in the future. Counsel 
"ppears to be asserting that based on the petitioncr's increased net income in 2007 of $228,700 it has 
a reasonable expectation of increased business and profits. However, counsel's assertion that the 
petitioner's olle year of increased income in 2007 creates a reasonable expectation of increased 
business and profits in the future is unf'ounded. 

illl'l'lltory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
(Jile year. such accounts payable, short-term notes payable, and accrued expenses (such as taxes alld 
salaries). !d at 118. 



Counsel also asserts that the petitioner has other indices of its ability to pay such as assets, goodwill, 
cash on hand, accounts receivable and certain expenses. Goodwill is found on Schedule L under the 
sl",t'eholder's equity portion of the balance sheet. Goodwill is regarded as an intangible asset based 
lln a hllsiness's replltation, customer base, and other such factors, and is not, by definition, an asset 
that \lill be con\el'led to cash within one year. See John Downes and Jordan Elliot Goodman, 
[Jarron's Dictionary of Finance and Investment Terms 239, 243 (5 1h cd. 1998), In addition, current 
assets, cash, and accounts receivable are considered in the net CUtTent assets calculation, and 
expenses would be factored into the petitioner's net income calculation. 

Counsel's 'lssertions on appeal cannot be concluded to outweigh the evidence presented in the tax 
retllrns '" submitted by the petitioner that demonstrates that the petitioner could not pay the 
pruffered wage from the day the For:m ETA 750 was accepted for processing by the DOL. 

1\S stated by counsel, USCIS may consider the overall magnitUde of the petitioner's business 
activities in its determination of' the petitioner's ability to pay the proffered wage. The petitioning 
entity in SOl1egmVll had been in business for over 11 years and routinely eamed a gross annual 
income 01' about S I 00.000. During the year in which the petition was filed in that case, the petitioner 
cilall"cd ilu,incss lucations allli paid rent on both the old and new locations for five months. There 
\I L're large tllO\'ing costs and also a period of time when the petitioner was unable to do regular 
business. The Regional Commissioner determined that the petitioner's prospects for a resumption of 
successful business operations were well established. The petitioner was a fashion designer whose 
work had been Ceatured in Tillle and Look magazines. Her clients included Miss Universe, moyie 
actresses, anci society matrons. The petitioner's clients had been included in the lists of the hcst­
cil'Cssed Cali limli:l womcn. The petitioner lectured on fashion design at design and fashion sho\ls 
lh1'llugiwul Ihe United States and at colleges and universities in Califomia. The Regional 
Comtnissioncr's detenllination in SOl1egaw(l was based in part on the petitioner's sound business 
reputation and outstanding reputation as a couturiere. As in Sonegawa, uscrs may, at its discretion, 
consider evidence releyant to the petitioner'S financial ability that falls outside of a petitioner's net 
income and net currcnt assets. USCIS may consider such factors as the number of years the 
petitioner belS been doing business, the established historical growth of the petitioner's business, the 
cllcI,,,llllulllhcr ol'clnployees, the oeeUtTCnce of any uncharacteristic business expenditures or losses, 
Ihc petilioner's reputation within its industry, whether the beneficiary is replacing a former employee 
Ul' an oUtSllUI'ccd sen'icc, at' any other evidence that USCIS deems relevant to the petitioner's ability 
10 pay the prolTercel wage. 

In the instant case, the petitioner's gross receipts have increased from 2001 to 2007. However, this, 
h\ Itscll'. is not sullieient to O\crcome the shortfall in net income and net CutTen! assets {Ol' Illulliple 
'.L'"rs The petitioner h'lS not submitted evidence establishing the number of its employees, the 
historical growth of its business, the occurrence of any uncharacteristic business expenditures or 
losses, its reputation within its industry, or whcther the beneficiary is replacing an outsourcecl 
serytce. Counscl's claim that it has met its payroll obligations is also not sufficient to establish 
ability to pay. Thus, assessing the totality of the evidence submitted and under the circumstances as 
described above, the AAO finds that the petitioner has not demonstrated by a preponderance 01' the 
c·\ idence Ihat il h"s the conlinuing ability to pay the proffered wage beginning on the priority dale. 
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Ilcvond the decision o( the director, the petitioner has also not established that the bendieiar-y' is 
qualill~d f'or the offered position" The petitioner must establish that the beneficiary possessed all 
the edllcation, training, and experience specified on the labor certification as of the priority date, 8 
CFR,0 103,2(b)(l), (12), See Malter of Wing's Tea House, 16 I&N Dec, 158, 159 (Acting Reg'l 
COllll11'r 1977); see a/so Malter of Kalighak, 14 I&N Dec, 45, 49 (Reg' 1 COllll11'r 1971). In 
evaluating the beneficiary', qualifications, USC IS must look to the job offer portion of )),c lahor 
lcrli Ilcatioll to determine the required qualifications for the position. USCIS may not ignore a term 
() C the labor certi lication, nOr may it impose additional requirements. See Matter of Silver Dragol/ 
('/iil/csc ReSI({lIl'!1l/l. 19 I&N Dec. 401, 406 (Cornm'r 1986). See also, Madany v. Smil17. 696 F.2d 
IOOS (D.C Cir. 1983); K.RX Irvinc, fnc. v. Larldon, 699 F.2d 1006 (9th Cir. 1983); Stelnlrt II/Fa­
Red Commissarv o{Mass(lcillisells. II/C. v. Coomey, 661 F.2d 1 (1'" Cir. 1981). 

In lile IItSlant case. the labor cenification states that the offered position requires twenty~rour months 
III experience in the job oi'lcred. On the labor certification, the . claims to uali for the 
olTered position based on his experience as a creW 
li'ol11 March 1999 to February 2001; and as a brick layer 
from December 1997 to February 1999. 

The beneficiary's claimed qualifying experience thust be supported by letters from employers giving 
lhe nelllte, eilidress, ,md title of the employer, and a descri . 'ary's experience. See 8 

204.5(1)(3)(ii)(A) rhe record contains a letter Vice President, Otl_ 
Slating the beneliciary was e\l1~y as a crew '501' fro111 

Febru 200 I; and a letter from_._. president, on 
letterhead, stating the company employed the beneficiary as a 

ruary 1999. 

'.,·i,ber leller prO\ides a detailed description of the duties performed by the ber~ 
hom ['erkel I'avcrs cloes not enlliain an ",Id,,:s, of \h~ ~mpbY~L ,he kltel' f,em ___ 
shows the bcncllciary held the position of brick layer, and not a crew manager as required by the 
labor certillcation. 

,\dclilionallv, the record contains a Form G-32SA executed by the beneficiary on .July IS, 2009, 
llnder penall) of perjury. 28 U.s.c. ~ 1746. On the G-325A the beneficiary listed his employers. 
The beneliciar), stated he was elllployed by Perfect Pavers from J 
.\dditionally, the bencJlciary did not list his claimed employment with 

, An application or petition that Cails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
Iltlllet! dceisilln. SeC' ,)1)('11«('1 r'IlIell'riscs. Ille. 1'. Ullited States, 229 F. Supp. 2d 1025, 1043 (ED 
Ct!. :!Olll), II(/,d, 345 F.3d 683 W" Cir. 20(3); see also Soltanc v. DOl, 381 F.3d 143, 145 (3d Cir. 
20(4) (noting that the AAO conducts appellate review on a de 1101'0 basis). 



_ from December 1997 to February 1999 on the G-325A, even though he listed employers 
fi'om as far back as 1994. it is incumbent on the petitioner to resolve any inconsistencies in the 
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
clhscnt eompl'knt objective evidence pointing to where the truth, in fact, lies, will not sumec. 
\Iililer (J(llo, Ii) 1&1" Dec. 582, 591-592 (BIA 1988). 

The evidence in the record does not establish that the beneficiary possessed the required training and 
experience set forth on the labor certi fication by the priority date. Therefore, the petitioner has also 
L1iled to establish that the beneficiary is qualified for the offered position. 

The petitioll ",ill be denied for the above stated reasons, with each considered as an independent and 
,tI\c'rnati\c basis lor denial. In visa petition proceedings, the burden of proving eligibility for the 
bcnclit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. ~ 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


