
DA TE NOV - 3 2012 

IN RE Pet it ioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citil'enship and immigrati(lO Serviccs 
Administrativc Appeals Office (AAO) 

20 Massachusetts Ave .. N.W., MS 2090 
Washington. DC 20529· 2090 

u.s. Citizenship 
and Immigration 
Services 

OFFICE: NEBRASKA SERVICE CENTER 

PETITION: Inlllllgrant Petition for Alien Worker as a Skilled Worker Pursuant to Section 203(b)(3)(A)(i) 
of the Immigration and Nationality Act, 8 U.s.c. § IIS3(b)(3)(A(i) 

ON BEHALF Or: PETITIONER: 

INSTR lCTlO",S: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matler have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If YOLI helieve the AAO inappropnately applied the law in reaching its decision. or you have additional 
inforillation thai you \ .... ·i ... h to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance \\ ith the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific re4L1irelllents for filmg such a Illotion can be found at 8 C.F.R. § 103.5. Do not file any motion 
dircctl) with the AAO. Please be aware that 8 C.F.R. § 103.S(a)(I)(i) requires any Illotion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCCSSION: The Director, Nebraska Service Center, denied the preference visa petition. The 
director additionally concluded that the grounds for denial of the petition had not heen overcome hy 
COlllhcl', motion to reopen. The mattcr is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

Thc petitioner is engaged in the retail sale of sandwiches, It seeks to employ the beneficiary 
permanently in the United States as a "sandwich artist." As required by statute, the petition is 
accompanied by labor certification application approved by the United States Department of Labor 
(DOL). The director determined that the petitioner had not established that the petition requires at 
least two years Df training or experience and, therefore, that the beneficiary cannot be found 
qualified for classification as a skilled worker. The director denied the petition accordingly. 

CDunsci filed a motion to rcopen 1 and submitted a copy of the job order posted with the Illinois State 
Workforce Agcncy showing that the job was advertised as requiring less than a year's experience. 
The director found that the erroneous designation of the skilled worker classification had not been 
overcome hy counsel's motion to reopen and reaffirmed the denial of the petition on August 5, 20 II. 

On appeal. counsel asserts that it was harmless error that resulted in the designation of the visa 
cias,ification as a skilled worker on the Immigrant Petition for Alien Worker (Form 1-140), rather 
than the unskilled worker visa classification. He requests that the United States Citizenship and 
Immigration Services (USCIS) overlook the petitioner's designation of a skilled worker visa 
l'ia"ification on the Form 1-140 and accept the petition as requesting an unskilled "other worker" 
visa category. 

The ;\;\0 conducts appellate review on a de novo basis. See Soitane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 20(4). 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. In this 
case. coun.scl indicates on appeal that a brief and/or additional evidence will be submitted to the 
AAO within .10 days. As nothing further has been received to this office more than 12 months later, 
this decision will bc rendered on the record as it stands. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.s.C. 
~ 1153(h)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled lahar (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

1 A motion to reopen must state the new facts to be submitted in the reopened proceeding and be 
sllpP011ed by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). 



Page J 

Section 203(h)(3)(A)(iii) of the Act, 8 U.S.c. * I I 53(b)(3)(A)(iii), provides for the granting of 
prderence classification to other qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing unskilled labor, not of a temporary or seasonal nature, 
for which qualified workers are not available in the United States. 

Here. the Form 1-140 was filed on November 3, 2010. On Part 2.f. of the Form 1-140, the petitioner 
indicated that it was filing the petition for a skilled worker. 

The regulation at X C.F.R. * 204.5(1) provides in pertinent part: 

(4) Differentiating hetween skilled and other workers. The determination of whether a 
worker is a skilled or other worker will be based on the requirements of training 
and/or experience placed on the job by the prospective employer, as certified by the 
Department of Lahor. 

In this case, the labor certification indicates that the position requires only 6 months of experience in 
the joh offered as sandwich artist. However, the petitioner requested the skilled worker 
classification on the Form 1- 1 40. There is no provision in statute or regulation, and counsel does not 
cite other legal authority that compels USCIS to readjudicate a petition under a different visa 
classification in response to a petitioner's request to change it, once the decision has been rendered. 
A petitioner may not make material changes to a petition in an effort to make a deficient petition 
conform to esc IS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm'r 
1 (88). 

The evidence submitted does not establish that the labor certification requires at least two years of 
training or ex perience such that the beneficiary may be found qualified for classification as a skilled 
worker. 

Beyond the decision of the director. the petitioner has also failed to establish its ability to pay the 
proff'crcd wage as of the priority date and continuing until the beneficiary obtains lawful pcrmaneI1l 
residence. See X C.F.R. * 204.5(g)(2).' 

! The regulation at 8 C.F.R. * 204.5(g)(2) states in pertinent part: 

Ahility or Pr!!.II"!clil'e employer to pay waKe. Any petition filed by or for an 
clllploYlllclll-hased immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ahility to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
ohtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial 
statements. 
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It is noted that on Part A of the ETA Form 9089 and pursuant to 20 C.F.R. § 656. I7(d), the employer 
requested to usc the filing date from a previously submitted labor certification (Form ETA 750)-' 
That filing (priority date) was April 16, 2001.4 As such, the petitioner is obliged to establish its 
continuing financial ability to pay the proffered wage from the April 16, 2001, priority date onward. 
Hcre. the proffered wage is $6.91 per hour, which amounts to $14,372 per year. 

In determining the petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioncr has paid the beneficiary the full proffered wage each year from the priority date. If the 
petitioller has not paid the beneficiary the full proffered wage each year, USCIS will next examine 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
a Form ETA 750 labor certification application establishes a priority date for any immigrant petition 
later based on the approved labor certification, the petitioner must establish that the job offer was 
realistic as of the priority date and that the offer remained realistic for each year thereafter, until the 
belleficiary obtains lawful permanent residence. The petitioner's ability to pay the proffered wage is an 
e"cntial clement in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 
142 (Acting Reg. Comlll. 1977); see a/so 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is 
realistic, United States Citizenship and Immigration Services (USCIS) requires the petitioner to 
dClllonstrate financial resources sufficicnt to pay the beneficiary'S proffered wages, although the overall 
circumstances affccting the petitioning business will be considered if the evidence warrants such 
consideration. See Maller o{Sollegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). 
-'Although the petitioner's owner and the beneficiary share a common surname, the petitioner must 
address whether the beneficiary is related to the owner in any further filings. Under 20 C.F.R. ~~ 
626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a valid employment 
relationship exists, that a bonafide job opportunity is available to U.S. workers. See Matter o/,Amger 
Carl' .. 87 -INA-545 (BALCA 1987). A relationship invalidating a bona/ide job offer may arise where 
the beneficiary is related to the petitioner by "blood" or it may "be financial, by marriage, or through 
fricndshir." See Maller o/'SllllInarf 374, OO-INA-93 (BALCA May 15,2(00). 
o The regulatory schemc governing the alien labor certification process contains certain safeguards to 
assure that petitioning employers do not treat alien workers more favorably than U.S. workers. New 
DOL regulations concerning labor certifications went into effect on March 28, 2005. The new 
regulations arc referred to by DOL by the acronym PERM. See 69 Fed. Reg. 77325, 77326 (Dec. 27, 
2004). The PERM regulation was effective as of March 28, 2005, and applies to labor certification 
applicat ions for the permanent employment of aliens filed on or after that date. In this case, the 
PERM regulations apply because the petitioner filed a labor certification application on ETA Form 
9089 seeking to convert the previously submitted ETA Form 750 to an ETA 9089 under the special 
conversion guidelines set forth in PERM. 20 C.F.R. § 656.17(d) sets forth the requirements necessary 
for thc c()Il\crted lahor certification application to retain the priority date set forth on the former ETA 
750. 

It is noted that the DOL cover sheet accompanymg the ETA Form 9089 states that the date of 
acceptance of processing is April 4, 2008, while the date of acceptance of processing on page 9 of the 
ET A Form 9089 is April 16, 2001. It is not clear if the petitioner retained the April 16, 200 I, priority 
datc. In any further filings, the petitioner must resolve this discrepancy. 
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whether the petitioner had sufficient net income or net current assets to pay the difference between 
the wage paid, if any, and the proffered wage 5 If the petitioner's net income or net current assets is 
not sufficient to demonstrate the petitioner's ability to pay the proffered wage, USCIS may also 
consider thc overall magnitude of the petitioner's business activities. See Matter of Sonegawa, 12 
I&N Dec. 612 (Reg. COl11m'r 1967). 

In the instant case. the record does not indicate that the petitioner employed or paid compensation to the 
beneficiary. Additionally, if the original priority date was retained, the petitioner did not submit any 
financial documentation for 2001, 2002, 2003, 2004, 2005 and 2006 in compliance with the regulatory 
requirements of 8 C.F.R. ~ 204.5(g)(2). Further, the federal tax returns that the petitioner did submit for 
2007 and 2008 also failed to establish that either its net income or net current assets could cover the 
proffered wage. Only its net income reported for 2009 was sufficient to pay the proffered wage. 
Finally. the petitioner failed to establish that factors similar to Sonegawa existed in the instant case, 
which \\ould permit a conclusion that the petitioner had the ability to pay the proffered wage from the 
priority date onward, despite its deficiencies in net income and net current assets. 

Accordingly. aftcr cOlbidering the petitioner's overall circumstances, the petitioner has also failed to 
estahlish its continuing ahility to pay the proffered wage to the beneficiary since the priority date. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied hy the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. Sec Spencer Enterprises, fnc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 20(1). oft'd. 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
200.:!) (noting that the AAO reviews appeals on a de novo basis). 

The petition will he denied for the ahove stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that hurden has not been met. 

ORDER: The appeal is dismissed. 

5 See Ril'er Streel DO/1/1ts. LLC 1'. Napolitano, 558 F.3d 111 (1" Cir. 2009); Elatos Restauranl Corp. 
\'. SUl'{l, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii. Ltd 1'. Feldman, 
736 F.2d 1305 (9th Cir. 1984)); Chi-Fen!: Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.CF. Food CO. I'. Sa\'([, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 
647 (N.D Ill. 1982). a/I'd, 703 F.2d 571 (7th Cir. 1983); and Taco EspecialI'. Napolitollo, 696 F. 
Supp. 2d 873 (£.D. Mich. 2(10). 


