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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition. The mailer is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(A)(l). 

The petitioner describes itself as a general construction company. It seeks to permanently employ the 
heneficiary in the United States as a foreman. The petitioner requests classification of the beneficiary as 
a skilled worker pursuant to sec/ion 2OJ(b)(3)(A) of the Immigration and Nationality Act (the Acl), 
8 U.s.c:. ~ IIS3(b)(3)(A). 

The director"s decision denying the petition concludes that the petitioner failed to establish that it 
had the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of 
the visa petition onwards. 

The record of proceeding contains a properly executed Form G-28, Notice of Entry of Appearance as 
Attorney or Accredited Representative, as representative for the beneficiary. The Form 1-2908, Notice 
of Appeal or Motion, was signed by the beneficiary's representative on May 21, 2012. The regulation 
at 1\ C.F.R. ~ 103.3(a)(I)(iii)(B) specitically prohibits a beneficiary ofa visa petition, or a representative 
acting on a hencticiary's behalf: from tiling an appeal. There is no evidence in the record that the 
petitioner consented to the filing of the appeal. 

As the appeal was not properly filed, and it is unclear whether or not the petitioner consented to having 
an appeal tiled on its behalf, it will be rejected. I> c.F.R. ~ 103.3(a)(2)(v)(A)(l). 

Even if the appeal were not rejected, the appeal would be dismissed. The director concluded in his 
April 23, 2012 decision that the petitioner had not established that it has the ability to pay the 
beneficiary thc proffered wage from the priority date of April 20, 200 I. The director specifically noted 
that 200A was the only year the petitioner showed the ability to pay the proffered wage of $S9,3A3.20 
per year. 

With the appeal, counsel submits checks demonstrating payments issued by 
beneficiary in 20W, 2011 and 2012; the 2012 Forms 94 Tax Returns, 
and; Form W-2 issued to the beneficiary in 2010 by Not only does this evidence fail 
to dClllonstrate the petitioner's ability from date onward, the evidenec 
fails to dcmonstrate that the to the beneficiary. 
The record docs not demonstrate a ,eh"""'" 

I The record includes the tax returns (Form 1(40) of for 2001 through 2010. 
Schedule C was not included for all years. For those years that it was included, no business name or 
Employer Identification Number (EIN) is included on Schedule C. The petitioner did list an EIN on 
two previously filed immigrant visa petitions, however. The instant petition does not include any 
EIN on Form 1-140. 
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ORDEH: The appeal is rejected. 


