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DISCUSSION: The preference visa petition was denied by the Director. Nebraska Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a Chinese restaurant. It seeks to employ the beneficiary permanently in the United 
States as a cook of Chinese style food. As required by statute. the petition is accompanied by a 
Form ETA 750. Application for Alien Employment Certification. approved by the United States 
Department of Labor (DOL). The director determined that the petitioner I·ailed to establish that it 
had extended a hona fide job otTer to the heneficiary. as the beneficiary is the cousin of one of the 
petitioner's co-owners. The director denied the petition accordingly. 

The record show.s that the appeal is properly filed, timely, and makes a specific allegation of en-or in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's April 2, 2009 decision, an issue in this case is whether ()I" not the 
petitioner established that it extended a bona fide joh offer to the beneficiary. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.s.c. * 1153(b)(3)(A)(i). provides for the granting of preference classification to qualified immigrants 
who are capablc. at the time 01" petitioning for classification undcr this paragraph. of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers arc not available in the United States. 

In the ilbtant casc. the Form ETA 750 was accepted on April 16.2004. The Form ETA 750 states 
that the position requires two years of experience in the job offered as a cook of Chinese style food. 
On the Form ETA 750. signed by the beneficiary on April 6. 2004. the heneficiary did not claim to 
have worked for the petitioner. 

The AAO conducts appellate revicw on a de 110VO basis. See Soltolle v. DO.!. 3~1 F.3d 143, 145 (3d 
Cir. 20(4). The AAO considers all pertinent evidence in the record, including new evidence 
properl y submitted upon appeal. I 

The director issued a request for evidence (RFE) on December 17. 2008 in "hieh he asked the 
petitioner to provide a detailed explanation of the familial relationship betwcen the beneficiary and 
the petitioner·s co-owner. The director also asked for documentation froll1 the DOL . .showing that it 
was aware of this rclationship hefore it certified the labor certification. In response. the petitioner 
submitted an affidavit from Toi Hong Ho, stating that thc beneficiary is his cousin. The petitioner 
additionally submitted an April 6. 2004 letter from the petitioner to the DOL. The AAO notes that 

The submission of additional evidence on appeal is allowed by the instructions to the Form 
I-290B. which arc incorporated into the regulations by the regulation at 8 C.F.R. ~ 103.2(a)(1). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted 011 appeal. See Muller of"Soriww, 19 I&N Dec. 764 (BIA 1988). 
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this letter does not describe the familial relationship hetween the heneficiary and the petitioner's co­
owner. 

In the director's April 2, 2009 decision, he found that the DOL did not have an opportunity to 
conduct an inquiry as to whether the position offered to the petitioner's co-owner's family memoer 
was clearly open to qualified U.S. workers and into whether U.S. workers were rejected solely for 
lawful job-related reasons. Thc director concluded that, hased on the evidence or record, it did not 
appear that the petitioner had cxtended a hona fide joh offer to the beneficiary, which had been open 
to all qualified U.S. citizens. 

On appeal, counsel for thc petitioner contends that ETA Form 750 does not ask whether there is a 
prcexisting family relationship hetwcen the petitioner and the beneficiary. Counsel explains that the 
petitioner's main cook was ill and that the petitioner recruited the beneficiary based on his cooking 
skills rather than based on his familial relationship to one of the co-owners of the business. 

Counsel cites certain legal decisions in support or her argument. While X C.F.R. * I03.3(c) provides 
that precedent dccisions of USCIS are binding on all its employees in the administration of the Act, 
unpublished decisions arc not similarly binding. Precedent decisions must be designated and published 
in bound volumes or as interim decisions. 8 C.F.R. * 103.9(a). 

The petitioner submits copies of ion and a signed letter dated 
May 8, 2009 from its co-owncrs, The letter stall'S that the 
decision to hire the oeneficiary was strictly husiness related, as the petitioner has had difriculty 
finding Chinese food cooks in the United States. The letter explains that co-owner 
one of the cooks in the petitioner's kitchen and that he has had certain health issues, 
necessitating the use of thc beneficiary'S services. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Moller 
of'Sottici, 22 I&N Dec. 158, 165 (Coml11'r 1998) (citing Matter of Trcosllre Cru!1 of CU/i/(Jrllia, 14 
I&N Dec. 190 (Reg' I COlllm'r 1972)). 

Under 20 C.F.R. ~~ 626.20(c)(X) and 656.3, the petitioner has the burden when asked to show that a 
valid cmployment relationship exists. that a bOlla/ide job opportunity is available to U.S. workers. 
See Maller of' AII/ger Corp., 87- IN A-545 (BALCA 1987). A relationship invalidating a bOllo fide 
joh offer Illay arise wherc the beneficiary is related to the petitioner by "blood" or it l11ay "be 
financiaL by marriage, or through friendship." See Matter of SI/Ilt1l1lrr 374, OO-INA-lJ3 (BALCA 
May 15,2(00). Thc AAO finds that the petitioner failed to establish the legitimacy of the job offer 
it extended to the beneficiary as requested by the director. 

Beyond the decision of the director," even if the beneficiary's job offer were to be considered bona 

2 An application or petition that fails to comply with the technical requirements of thc law may be 
denied hy the AAO even if the Service Center does not identify all of the grounds for denial in thc 
initial decision. Sa Spellcer IOlltapr;ses. Illc. \'. UII;ted States, 229 F. Supp. 2d 1025, 1(J43 (E.D. 
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fide. the AAO finds that the evidence in the record does not establish that the beneficiary possessed 
the required experience sct forth on the labor certification by the priority date. 

The petitioner mllst establish that the beneficiary possessed all the education. training. and 
experience specified on the labor certification as of the priority date. 8 C.F.R. ~ 103.2(b)(I). (12). 
See Maller or Wing's Tea HOlISe, 16 I&N Dec. 158. 159 (Acting Reg'l Comm'r 1977): .Iee olso 
Moller or Katighok, 14 I&N Dec. 45. 49 (Reg'l Comm'r 1971). In evaluating the beneficiary's 
qualifications. USCIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requircments. See Maller or Silver Dragoll Chinese ReS{({IIrllllt, 19 I&N 
Dec. 401, 406 (Comlll'r 1986). See olso. MadullY v. Smith, 696 F.2d 100S (D.C. Cir. 1983): K.R.K. 
In·inc. Ine. v. Londoll, 699 F.2d 1006 (9th Cir. 1983): Ste>1'orl bifiD' Red Commissar\' or 
Mossochllsells. Ille. v. COOlIICl'. 661 F.2d 1 (I q Cir. 1981). 

In the instant case, the labor certification states that the offered position requires two years of 
experience in the job offered as a cook of Chinese style food. On the labor certiCication. the 
beneficiary claims to qualify for the offered 'ition based on his prior experience. which includes 
working as an assistant cook for the in China from February 1995 through December 1996, 
as a cook for the in China from January 1997 through August 2000, and 
as a cook for the in China since October 2000. 

The beneficiary's claimed qualifying experience must be supported by letters from employers giving 
the name, address. and title of the employer. and a description of the beneficiary's experience. Sce 8 
C.F.R. § 204.5(1)(3)(ii)(A). Thc petitioner submitted a letter dated Mareh 15.2004 from a manager 
with an illegible signature from the_regarding the hotel's employment of the beneficiary 
since October 2000. The AAO finds that the letter docs not delineate the beneficiary's regular work 
hours or schedule (i.e .. whether or not the beneficiary was engaged in full·time work). The AAO also 
finds that the letter fails to describe the beneficiary'S duties there. Accordingly. the petitioner [ailed to 
demonstrate that the beneficiary possessed two full years of experience as a cook 01' Chinese style food 
before the April 16.2004 priority date. 

The evidence in the record does not establish that the beneficiary possessed the required experience 
set forth on the labor certification by the priority date. Therefore, the petitioner failed to establish 
that the beneficiary is qual ified for the offered position. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings. the burden of proving eligibility for the 
benefit sought reillains entirely with the petitioner. Section 291 of the Act. 8 U.s.c. * 1361. Here, 
that burden has not been llld. 

Cal. 2(01), a[/'d, 345 F.3d 683 (91h Cir. 2(03): see also Soltane v. DO}. 381 F.3d 143. 145 (3d Cir. 
2(04) (noting that the AAO conducts appellate review on a de IIOVO basis). 
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ORDER: The appeal is dismissed. 


