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DISCUSSION: The Director. Texas Service Center. denied the employment-based immigrant 
visa petition. which is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner is a software solutions and services finn. It seeks to employ the beneficiary 
permanently in the United States as a programmer analyst. As required by statute. a Form ETA 
750. 1 Application for Alien Employment Certification approved by the Department of Labor 
(DOL). accompanied the petition. Upon reviewing the petition. the director determined that the 
petitioner failed to demonstrate that the beneficiary satisfied the minimum level of education 
stated on the labor celtification. 

The AAO conducts appellate review on a de novo basis. See So/tune v. DOJ. 381 F.ld 143. 145 
(3d Cif. 2004). The AAO considers all pertinent evidence in the record. including new evidence 
properly submitted upon appeal.-' 

The AAO concurs with counsel and the evidence submitted on appeal that the beneficiary has the 
relevant employment experience and required special skills to meet the petitioner's olTer of 
employment. For the reasons set forth below. however, the AAO concludes that the petitioner 
has not established that the beneficiary's educational credentials meet the terrm of the labor 
certification and that the petitioner has not demonstrated its contllluing ability to pay the 
proffered wage as the record currcntly stands. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO evcn if the Service Center does not identify all of the grounds for denial in 
the initial decision. SCI' Spcllcer Ellterprises. Illc. v. United Stotes. 299 F. Supp. 2d 1025. 1043 
(ED. CaL 2001), ott'd. 345 F,3d 683 (9th Cif. 20(3): see also So/toile v. DOJ, 381 F.3d 143. 
145(noting that the AAO reviews appeals on a de novo basis). 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act). 8 U.S.C. 
~ I 153(b )(3 )(A)( i). provides for the granting of preference classification to qualified immigrants 
who are capable. at the time of petitioning [or classification under this paragraph. of performing 
skilled labor (requiring at least two years training or experience). not of a temporary nature, for 
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the 
Act. 8 USC 9 1153(h)(3)(A)(ii). also provides for the granting of preference classification to 
qualified immigrants who hold haccalaureate degrees and arc membcrs of the professions. 

The job qualifications for the certified position of programmer analyst arc found on Form ETA-
750 Part A. itcm 13 describes the job dutics as including analyzing, designing and developing 

1 After March 28. 200S. the correct form to apply for labor certification is the Form ETA 9089. 
] The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B. which arc incorporated into the regulations by the regulation at 8 CF.R. ~ 103.2(a)( I). 
The record in the instant casc provides no reason to preclude consideration of any of the 
doclllllents newly suhmitted on appeaL Scc MOflero(Soriw1O, 191&N Dec. 764 (BIA 1988). 
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variolls Cross plat!cllm applications. deploying and maintaining such applications on Web logic 
Application SenTr and Wcbsphcrc. a.s well as analYLing new projects and cUlnrietc involvement 
in projects including technical and user documentation. 

Tu be eligible for approval. a beneficiary must have all the education. training. and experience 
specified on the labor certificatiun as of the petition's priority date. See Muller of' Willl:'s Tco 
HO/lse. 16 I&N I Sf{ (Act. Reg. Comm. 1977). The petitioner must also demonstrate its 
continuing financial ability to pay the proffered wage as of the priority date. See 8 CF.R. § 
204.5(d): Maller of' Wing's Tca HOllse. 16 I&N 158 (Act. Reg. Comm. 1477). Here. the Form 
ETA 750 was accepted for proce"ing on July 16. 2()04. which establishes the rriority date. i 

The Immigrant Petition I'm Alien Worker (Form 1-140) was filed on July 11.2007.' accompanied 
by a request to substitute the instant heneficiary for the original beneficiary sronsored on the 
Form ETA 750. 

The minimum education. training. exrerience and skills required to perform the ciuties of the 
offered position arc set forth at Part A of the labor certification and renects the following 
requirements: 

Block 14: 

Educatioll (number nt' years) 

Grade school 
High school 
College 
College Degree Required 

Major Field of Study 

Experience: 

Joh Offered 

8 
4 
4 
Baehelor's degree or foreign degree 
equivalent 

Engineering 

3* 

.l If the petition is approved. the priority date is also used in conjunction with the Visa Bulletin 
issued by the Derartment of State to determine when a heneficiary can apply for adjustment of 
status or for an immigrant visa ahroad. Thus. the importance of reviewing the hOlla jides of ajoh 
opportunity as of the priority date is clear. 
, As of July 16.2007. suhstitution requests arc no longer permitted according to 20 C F.R. \'~ 
656.11 and 656.30(c). As the instant petition was filed prior to this date. the substitution was 
allowed. 
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(or) 
Related Occupalion 

Block 15: 
Other Special Requirements * 3 years of experience in Ohject 

Oriented Technologies on Java, EJB, 
JSP 
and CRM applications using Java 
(J2EE). Excellent knowledge and 
expertise in Oracle 9i, TeradaLa V2R5 
and SQL. 

• See #13 and #15. 

As set forth above. the proffereci position requires 4 years of college culminating in a Bachelor's 
degree in Engineering and 3 years of experience in the joh offered of prograJllmer analyst. 

On Part B of the lahor certification, signed by the heneficiary. the beneficiary listed his prior 
education as a Bachelor of Science in Computer Science and a Master's in COJllputer Applications. 

[n support of the heneficiary's educational qualifications. the record contains a copy of the 
heneficiary's 1998 diploma from Madurai Kamaraj University (India) indicating that he received 
a Bachelor of Science in Computer Science. A copy of another diploma from Madurai Kamaraj 
University also indicates that the beneficiary received a Master of Computer Applications degree 
in 1999. The statement of marks for the Bachelor's degree did not specifically descrihe the 
courses completed. 

The director denied the petition on May II, 2009. The director detcrminecilhal Ihe beneficiary's 
educational credentials could not be accepted as a foreign equivalent degree to a U.S. Bachelor"s 
degree in engineering because the designated fields of study on the beneficiary's oachelor's 
degree is Compuler Science and the Master's degree is in Computer Applications. 

On appeal. with regard to the beneficiary's qualifying academic credentials, counsel ass(,rts thai 
computer science is an engineering related discipline and further asserts that the beneficiary 
possessed the requiremenls ,SCI forth on the Form ETA 750. Counsel suomils malerials 
discus,ing how software cngineering is re/med to computer sciencc, project management and 
systems engineering. 

The occupational classification of the offered position is not onc of the occupations statutorily 
defined as a profession at section IOI(a)(32) of the Act, which states: "The term 'profession' 
shall include hut not be limited to architects, engineers, lawyers. physicians. surgeofl'. and 
teachers in elementary or secondary schools. colleges. academies. or seminaries." 
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Part A of the ETA 750 indicates that the DOL assigned the occupational code of 15~ I OJ I 10 the 
proffered position. This code is specified as computer software engineers. applications. The 
DOL's occupational codes are assigned hased on normalized occupational standards. The 
occupational classification of the offered position is determined hy the DOL (or applicable State 
Workforce Agcncy) during the lahor certification process, and the applicahle occupational 
classification code is noted on the lahor certification form. O*NET is the current occupational 
classification system used hy the DOL. Located online at http:www//online.onctcenteLorg, 
O*NET is descrihed as "the nation's primary source of occupational information. providing 
comprehensive information on key attributes and characteristics of workers and occupations." 
O*NET incorporates the Standard Occupational Classification (SOC) system. which is designed 
to cover all occupations in the Llnited States. 

, 
The O*NET online database states that this occupation falls within Job Zone Four.' 

According to the DOL. two to four years of work~related skill. knowledge, or experience are 
needed for Joh Zone 4 occupations. The DOL assigns a standard vocational pn:paration (SYP) 
of 7 to Job Zone 4 occupatio]]s. which means "imiost of these occupations require a four~year 
bachelor's degree. but some do no!."" Additionally. the DOL state.s thc following concernlllg the 
training and overall experience required for these occupations: 

A minimum of two to four years of work~related skill, knowledge. or experience 
is needed for these occupations. For example, an accountant must complete four 
years of college and work for several years in accounting to be considered 
qualified. Employees in these occupations usually need several years 01' work~ 
relatcd experience. on~thc~.ioh training. and/or vocational training. 

Sec id. Because of the requiremcnts of the proffered position and the DOL's standard 
occupational rcquirements. the proffered position is for a proi'essional, hut might also be 
considered under the skilled wmker category. 

The regulation at 8 C.F.R. ~ 204.S(l)(3)(ii)(C) states the following: 

If the petition is for a professionaL the petition must be accompanied by 
evidence that the alien holds a Llnited States baccalaureate degree or a 
foreign equivalent degree and by evidence that the alien is a memher of the 
professions. Evidence of a baccalaureate degree shall be in the form of an 
official college or university record showing the date the baccalaureate 
degree was awardcd and the area of concentration of study. To show that thc 
alien is a member of the professions. the petitioner must submit evidence that 

'According to O*NET. most of the occupations in Job Zone Four require a four~ycar bachelor's 
degree. htl p:l/online.onetcenter.org//link/sllmmary/l5~ 1 031.00 (accessed November 15, 2(12). 
r, Iii. 
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the minimum of a baccalaureate degree IS required for entry into the 
occupation. 

The ahove regulation uscs a singular description of foreign equivalent degree. TI1Us. the plain 
meaning of the regulatory language concel11ing the professional classification scls forth the 
requirement that a hcneficiary musl produce one degree that is determined to bc the foreign 
equivalent of a U.S. baccalaureate degree in order to be qnalified as a professional for third 
preference visa category puq)oscs. 

The regulation at 8 C.F.R. 204(S)(l)(3)(ii)(B) states the following: 

If the petition is for a skilled worker. the petition must be accompanied by 
evidence that the alicn meets thc educational. training or experience. ,md any 
other requirements of the individual labor celtification. meets the requirements 
for Schedulc A dcsignation. or meets the requircments for the Labor Market 
Infonmllion Pilot Program occupation designation. The minimum requirements 
for this classification are at least two years of training or experience. 

The above regulation requires that the alien meet the requirements of the labor cel1ification. 

Because the petition's proffercd position qualifies for consideration under both the protessional and 
skilled worker categories. the AAO will apply the regulatory requirements from both provisions to 
the facts of the case at hand. beginning "ith the professional category. 

Initially. however. wc will provide an explanation of thc general process of procunng an 
employment-bascd immigrant visa and the roles and respective authority of both agencies involved. 

As noted above. fhc Form ETA 7S0 in this matter is certified by the DOL. Thus, at the outset. it is 
useful to discuss the DOL's role in this process. Section 212(a)(S)(A)(i) of the Act provides: 

In general.-Any alien who seeks to enter the Unit cd States Cor the purpose ot' 
performing skilled or unskilled labor is inadmissible. unless the Secretary of Labor 
ba.s deterlllined and certified to the Secretary of State and the Attorney General that-

(I) there are not .,ufficient workers who are able. willing. qualified (or 
cqually qualified in the case of an alien described in clause (ii)) and 
available at the time of application for a visa and admission to the United 
States and at the place where the alien is to perform such skilled or 
unskilledlahor, and 

(II) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed. 
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It is significant that none of the above inquiries assigned to the DOL or the remaining regulations 
implementing these duties under 20 CF.R. * 656, involve a determination as to whether the position 
and the alien are qualified tll!' a specific immigrant classification. This fact has not gone unnoticed 
by Federal Circuit Courts. 

There is no doubt that the authority to make preference cias>ification decisions 
rests with INS. The language of section 204 cannot bc read otherwise. Sec 
Cllslal!,,<ia-Go//;{I/"; v. INS, 564 F.2d 417,429 (D.C. Cir. 1977). In turn. DOL 
has the authority to make the two determinations listed in section 212(a)(l4)7 Id. 
at 423. The necessary result of these two grants of authority is that section 
2 12(a)( 14) determinat ions are not subject to review by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification eligibility 
not expressly delegated to DOL remain within INS' authority. 

* * *-

Given the language of the Act. the totality of the legislative hiqory. and the 
agencies' own interpretations of their duties under the Act. we must conclude that 
Congress did not intend DOL to have primary authority to make any 
determinations other than the two stated in section 212(a)(14). If DOL is to 
analyze alien ljualifications, it is for the purpose of "matching" them with those of 
corresponding United 5t:!tes workers so that it will then be "in a position to meet 
the requirement of the law:' name I y the section 212(a)(l4) determinations. 

MUI/OII\" \". SlI1iTh. 696 F.2d 1008. IOI2-I0l3 (D.C. Cir. 1983). 

Relying in part on Mm/w!\', 696 F.2d at 1008. the Ninth circuit stated: 

[I[t appears that the DOL is responsible only for determining the availabiiity of 
suitable American workers for a job and the impact of alien employment upon the 
domestic labor markct. It does not appear that the DOL's role extends to 
determining if the alien is qualified for the job for which he seeks sixth preference 
status. That dctcrminat ion appears to be delegated to the INS under section 
204(b). 8 U.s.C. * IIS4(b). as one of the determinations incident to the INS's 
decision whether the alien is entitled to sixth preference status. 

K.R.K. In'ille. Inc. v. L(/Ildoll. 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus 
bricC Ii'om the DOL that stated the following: 

The labor certification made by the Secretary of Labor ... pursuant to section 
212(a)( 14) of the ... [Act [ ... is binding as to the findings of whether there are able. 
willing, qualified. and available United States workers for the job offered to the 

Based on revisions to the Act. the current citation is section 212(a)(5)(A) as set forth above. 
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alien. and whether employment of the alien under the terms set by the employer 
would adversely affect the "ages and working conditions of .siIllilarly cmployed 
United States workers. The I,,/Jor ccrtificlIlioll ill 110 >I'm' ;nd;cotes 111iI1 Ihe "lien . . 
Offered Ihe ccrrifiedjo/J opporll/nitv is qlUtii/ied (or nol qualified) 10 per/imn Ihe 
dl/fies o(fIUl/job. 

(Emphasis added.) Id at 1009. The Ninth Circuit. citing KR.K Irvine, Il1c .. 69'1 F.2d at 1006. 
revisited this issue. stating: 

The Department of Labor C'DOL") must certify that insufficient domestic 
workers are al'aibble to perform the job and that the alien's performance of the 
job will not adversely affect the wages and working conditions of similarly 
employed domestic workers. ld. ~ 212(a)(l4). 8 U.s.c. ~ 1182(a)( 14). The INS 
then makes its own determination of the alien's entitlement to sixth preference 
status. ld. ~ 204(b). 8 U.s.c. ~ 1154(b). See gencr"II." KR.K In;lle. Illc. ,. 
Lalldo/I. 699 F.2d 1006. 1008 9th Cir.1983). 

The INS. therefore. may make a de novo determination of whether the alien is in 
fact qualified to fill the certified job offcr. 

Tongalal'l/ Wo(}(lcmti l{ml'llii. LId. I'. Feldlllllll, 736 F. 2d I :lOS. 1309 (Jlh Cir. IYR4). 

Therefore. it is the DOL's respoilsihilily to certit'y the terms of the labor cerrii'icatiol1. but it i" the 
responsibility of United States Citizcnship and Immigration Services (USCIS) to Lletermine if the 
petition and the alien beneficiary are eligible for the classification sought. For c1assificat ion as a 
member of the professions. the regulation at 8 C.F.R. § 204.5(1)(3)(ii)(C) requires that the alien 
had a U.S. baccalaureate degree or a foreign equivalent degree and be a member of the 
professions, Additionally. the regulation requires the submission of "an official college or 
lI!lil'en-ity record showing the date the baccalaureate degree was awarded and the area of 
concentration of -.;tully." (En1phasis added.) 

In 1'191. when the I'ina! rule I"r R C.F.R. ~ 204.5 was puhlished in the Federal Register. the 
Immigration and Naturalization Servicc (the Service), responded to criticism that the regulation 
required an alien to have a haehelor's degree as a minimum and that the regulation did not allow 
for the substitution of experience for education. After reviewing section 121 of the Immigration 
Act of 1990. Pub. L. 10 1-649 (1990). and the Joint Explanatory Statemcnt of the Committee of 
Conference. the Service specifically noted that both the Act and the legislative history indicate 
that an alien must have at least a bachelor's degree: "I B loth the Act and its legislativc history 
make clear that, in order to qualify as a professional under the third classification or to have 
expcrience equaling to all advanced degree under the second. Ull "Iiell /nIlSI hlll'e ", leml II 

/J"chc/or's degree." 56 Fed. Rcg. 608'17.60900 (November 29. 1991 )(empitasis added). 
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Moreover, it is significant that both the statute, section 203(b)(3)(A)(ii) of the Act, and relevant 
regulations use the word "degree" in relation to professionals. A statute ,hould he construed 
under the assumption that Congress intended it to have purpose and meaningful cl'fecl. 
MOlllllain Slates Tel. & Tel. v. l'II<,i>lo o(Sal/lIi Anu, 472 U.S. 237. 24Y (I Y~S): SlIlIoll v. UIIII<,d 
Slo/cs, 819 F.2d. 1289m 1295 (SIlo Cir. IY87). It can be presumed that Congress' rtarrow 
requirement in of a "degree" for members of the professions is deliberate. Significantly, in 
another context, Congress has broadly referenced "the possession of a degree. diploma, 
certificate. or similar award from a college. university, schooL or other institution of learning." 
Section 203(b)(2)(C) (relating to aliens of exceptional ability). Thus, the requirement at section 
203(b)(3)(A)(ii) that an eligible alien both have a baccalaureate "degree" and be a member uf the 
professions reveals that a mcmher of the professions must have a degree and that a diploma or 
celtificate from an institution of learning other than a college or university is a potentially similar 
but distinct type of credential. Thus. even if we did not require "a" degree that is the foreign 
equivalent of a U.S. baccalaureate degree, we would not consider education earned at an 
institution other than a college or university. 

Counsel relies on the beneficiary'" bachelor's and master's degrees in computer science and 
computer applications. respectively, to reach the "equivalent" of a bachelor's degree in 
engineering, neither of which is a degree in the field of engineering as required by the tcrms of 
the certified lahor cert ification. As set forth below, it is noted that the credentials evaluation 
submitted to the record doe" not support an educational equivalence to any degree in engineering 
or related field of study but detcnninc" that the heneficiary has the U.S. equivalent oj three year, 
of undergraduate study toward a degree in Computer Science and has the U.S. equivalent of a 
Master of Science degree in Computer Science. 

Because the beneficiary does not have a "United States baccalaureate degree or a foreign 
equivalent degree," from a college or university in the required field of study, Engineering. li,ted 
on the certified labor certification, the beneficiary docs not qualify tllr prcflTell<.T visa 
classification under section 203(h)(3)(A)(ii) of the Act as he does not haw the minimulll Inel of 
education required by the Form ETA 750. As noted above. the Form ETA 750 docs not "tatc 
that a different or related field of study is acceptable. 

We are cognizant of the recent decision in Croce Korean United Methodisl Church 1'. MiciIaei 
Cherlotl: 437 F. SUP}). 2d 1174 (D. Or. 20(5), which finds that U.S. Citizenship anri Immigration 
Servicc" (lJSCIS) "does not have the authority or expertise to impose its strained definition of 
·B.A. or equivalent' on that term as set forth in the labor certification." Although the reasoning 
underlying a district judge's decision will be given due consideration when it is properly hefore 
the AAO, the analysis does not have to be followed as a matter of law. Id. at 719. The court in 
Cruce Koreall makes no attempt to distinguish its holding from the Circuit Court decisions cited 
ahove. Instead. as legal ,upport for its determination, the court cited to a case holding that the 
United States Postal Service ha" IlO cxpertisc or special competcnce in ililmigration matters. 
Crace Korean United Methodist Church, 437 F. Supp. 2d at 1179 (citing Tovar 1'. US. Postal 
Semee. 3 F.3d In!. 1276 (Yth Cir. IY93». On its face, Tovar is easily distinguishable from thc 



present matter since USCIS, through the authority delegated by the Secretary of Homeland 
Security, is charged by statute with thc enforcement of the United States immigration laws and 
not with the deli,ery of mail. SCI' section 103(a) of the Act, 8 U.s.c. * 1103(a). 

Additionally, we aLso note thc recent decision in Sl1apl1ame.l'.com, Illc. v. Michael Cherlott: 2006 
WL 3491005 (0 Or. Nov. 30. 20(6). In that case, thc lahor certification application specified an 
educational requirement of four years of college and a 'B.S. or foreign equivalent.' The district 
court determincd that 'B.S. or foreign equivalent' relates solely to the alien's educational 
background. precluding consideration of the alien's combined education and work cxperience. 
Sl1l1pl1({1lle.l'.c(}/II, IIII', at "'11-13. Additionally. the court dctcrmined thatthc word 'c(;ui\'alellt' in 
the employer's cducational rcquirements was ambiguous and that in the contcxt of skilled worker 
petitions (where there is no statutory educational requirement), deference must he given to the 
employer's intent. SI1(/I'I1(/1l1e.l'.('(I/1/. Ille. at * 14. However. in professional and advanced degree 
professional cases. where the bcneficiary is statutorily required to hold a baccalaureate degree, 
the USCIS properly concluded that a single foreign degree or its equivalent is required. 
S/UlfJll(/llleS.C(}llI, Ine. at "'17.19, 

In the instant case, the petitioner's intent rcgarding any educational equivalence is clearly stated on 
thc Form ETA 750 and does not include altemativcs to the designated field of study of enginecring. 
The court in SI/(/I'I/(/II/('s,C(!lIl. Ille. recognizcd that even though the lahor certification may be 
prepared with the alien in mind. LJSClS has an independent role in detcrmining whether the alien 
meets thc labor certification requirements. Id. at *7. Thus, the court concluded that where the plain 
language of those requircments does not sUpp0I1 the petitioner's asserted intem, USCIS "does not 
err in applying the requirements as written." Id. See also M(/ran!iay(/ \'. USCIS, Civ. Act No. Cl6-
21 S8 (RCL) (O.c. Cir. March 26. 2(08)( upholding an intcl1)l'etation that a "bachelor's or 
equivalent" requirement necessitated a single four-year degree). In this matter, the Form ETA 750 
does not spccify an equivalency to the requirement of a bachelor's degree in engineering, or that it 
would accept any other fields of study. or a relatcd field of study. 

Where the joh requirements in a labor certification are not otherwi"ic Lll1arnhigu()u:-.!y prcscrihcd. 
e.g., by professional regulation, USCIS must examine "the language of the lahor certification job 
requirements" in order to deterllline what the petitioner must demonstrate aoout the beneficiary's 
qualifications. Madam'. 696 F.2d at 10 IS. The only rational manner by which USCIS can be 
expected to interpret the meaning of terms used to describe the requirements of a job in a labor 
certification is to "examine the certified job offer exauly as it is completed by the prospective 
employer." Rosedale Lindcl1 Pork COII/panv v. Smith, 595 F. Supp. 829. 833 (O.O.C 
1984)(clllphasis added). USCIS's interpretation of the joh's requiremcnts, as stated on the labor 
certification must involve "reading and applying Ihe pl(lin longl/(/gc of the I labor certIfication 
application form I." Id. at 834 (emphasis added). USCIS cannot and should not reasonably be 
expected to look beyond the plain language of the labor certification that the DOL has formally 
issued or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. 
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The beneficiary is also not eligihle for qualification as a skilled worker under section 
203(h)(3)(A)(i) of the Act. For this qualification, a beneficiary must meet the petitioner's 
requirements as stated on the lahor certification in accordance with 8 C.F.R. ~ 204.5(1)(3)(ii)(B). 
which provides that: 

Skilled Worken. If the petition is for a skilled worker, the petition must be 
accompanied by evidcnce that the alien meets the educational, training or 
experience, and any other requirements of thc individuallahor certification, meets 
the requirements for Schedulc A dcsignation, or meets the requirements for the 
Labor Market Information Pilot Program occupation designation. The minimum 
requirements for this classification are at least two years of training or experience. 

In this case. even considering the petition under the skilled worker category, the heneficiary's 
educational credentials would not meet the requirements set forth on the Form ETA 750. The 
petitioner specified that four years of college culminating in a bachelor's degree or foreign 
degree equivalent in engineering was required. An alternate field of study or a related field of 
study is not specified on the Form ETA 750. As discussed above, the beneficiary's diplomas in 
computer science and computer applications are not in the specified field or study designated by 
the petitioner. engineering onl y. 

Fut1her, the employer's subjective intent may not be dispositive of the meaning of the actual 
minimum requirements of the proffered position. Maramjaya v. USc/S, Civ. Act. No. 06-2158, 14 
n. 7. The employer's recruitment procedures and communications with DOL as to the job 
opportunity'S minimum requirements are also relevant. 

Thus, the AAO i"ued a Notice of Derogatory Information (NOI) and Notice or Intent to Deny 
(NOlO) observing that the petitioner had not established its ability to pay the proffcred wage of 
S50.000 per year and had not estahlished that the heneficiary's degrees in computer science and 
computer applications met the educational requirement of the labor certification that designated 
the education as a bachelor's degree and the field of study as engineering only with no stated 
alternative or related field of study. 

In response, the petitioner suhmitted a copy of a letter to the state employment security office, 
dated July 15,2004 in which the petitioner rcquests a reduction in recruitment relevant to the 
original beneficiary. The petitioner additionally submitted copies of three print advertisements. 
In the letter to thc state employment security office, the petitioner described the position as one 
··that requires a Bachelor's degree or foreign degree equivalent in Engineerin~ (including 
Computer Engineering)' with three (3) years of cxperience in Object Oriented Technologies on 
Java, EJB, JSP and CRM applications using Java (J2EE) and excellent knowledge and expertise 
in Oracle 91, Teradata Y2R5 and SqL. The copies of the three January 19, 2004, print ad, in 

x The original hencCiciary OJl Form ETA 750 stated his educatioJl as a Bachelor or Engineering 
degree. 
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Il1t("\'IIrld. CO/lljlll/erH'orld. and /I/(,/H·orf..:World. respectively. are almost illegible but appear to 
contain the same language pertinent to the educational and experience requirements necessary 
lor the position of programmer analyst; "Education & Experience: Bachelors/Masters m 
Engineering with 3-5 years of Industrial Experience ... " The ads also rcference "Good financial 
industry knowledge especially protocols FIX. SWIFT. and knowledge of Mutual funds. 
Commingled funds. Fixcd Investment Instruments desired," The ads also state "experience in 
CRM applications/financial industry expericnce" using various tools and appl ications is 
"strongly desired." and that "experience financial industry is preferred." Form ETA 750 as 
certified does not reference any financial knowledge or related job duties in the position 
description or requirements. A copy of the petitioner's internal posting for the pmition was also 
provided. It contains the same language as is reflected on the Form ETA 750; "Bachelor"s 
degree or foreign degree equivalent in Engineering with 3 years of experience in Object Oriented 
Technologies on Java. EJ B. J SP and CR M appl ications using Java (.l2EE). Excellent knowledge 
and expertise in Oracle 9i. Ter;ldata V1R'i anci SQL." llpon review. although the petitioner 
mentioned computer engineering to the state employment security office. none of its 
advertisements contained any language suggesting that an alternate. different. or related field of 
study was acceptable. Three of the ads reference higher education and experience for the 
position (Master's degree and three to five years of experience) than the labor certification 
requires and skills and preferred experience not referenced in the joh duties of the certified lahor 
certification. 

To determine whether a benei"iciary is eligible for a preference immigrant visa. USCIS must 
ascertain whether the alien is. in fact. qualified for the certified job. USClS will not accept a 
degree equivalency or an unrelated degree when a labor certification plainly and expressly 
requires a candidate with a specific degree. In evaluating the heneficiary's qutllificatio!lS. USCIS 
lllust look to the job oller portion of the lahor certification to determine the required 
qualifications for the position. USClS may not ignore a term of the labor certification. nor may 
it impose additional requirements. See Moller of' Silver Dragoll Chinese Res/al/riInl. 19 I&N 
Dec. 401. 406 (Comm. 1(86). See "Iso. Madan)'. 696 F.2d at 1008; K.R.K. Irvine, 111c.. 699 F.2d 
at 1006: SlcH'orf j,~rr(/-R(:'(/ Commissory (l MosslIchusetls·, Illc. v. Coonley. 661 F.2d ] (lst Cir. 
1981 ). 

As noted in the AAO's noticc. the petitioner suhmitted a credentials evaluation frolll The 
Trustforte Corporation signed hy The evaluation determines that the 
heneCiciatfs Bachelor of Science degree in Computer represents the U.S. equivalent of 
three years of undergraduate studies toward a degree 111 Computer Science. The evaluation 
further concludes that the heneficiary's Master of Computer Applications degree represents the 
U.S. equivalent of a Master of Science degree in Computer Science. It is noted that the 
evaluation does not determine that the beneficiary has any kind of degree in engineering. The 
evaluation references the beneficiary's general studies in social sciences. math and the scienccs 
and outlines specific course work in computer science. computer programming. computer 
architecture. among other courses and only references one engineering course in software 
engll1eerIng. As noted above. the lahor certification requires the field of study to be in 
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engineering. No alternatives or related fields are specified. The labor certification does not slate 
that the petitioner will accept a degree in any alternate field. 

As advised in the notice issued to the petitioner by this office, we have also reviewed the 
Electronic Datahase for Global Education (EDGE) created bv the American Association of 
Collegiate Registrars and Admissions Officers (AACRAO)~Y According to its website, 
www.aacrao.org.is "a nonprofit. voluntary, professional association of more than 10.000 higher 
education admissions and registration professionals who represent approximately 2,500 
institutions in more than 30 countries." Its mission "is to provide professional development. 
guidelines and voluntary standards to be used by higher education officials regarding the best 
practices in records management, admissions, enrollment management, administrative 
information technology and student services." According to the registration page for EDGE, 
http://aacraoedge.aacrao.orgiregistcrlindex/php, EDGE is "a web-based resource for the 
evaluation of foreign educational credentials." Authors for EDGE must work with a puhlication 
consultant and a Council Liaison with AACRAO's National Council on the baluation of 
Foreign Educational Credentials. "An Author's Guide to Creating AACRAO International 
Publications" 5-6 (First ed. 2005), available for download at wWlV.oacrao.org/puhlications/guide 
to creating intemotilJlllli publicatiollspd(. If placement recommendations arc included, the 
Council Liaison works with the author to give feedback and the publication is subject to final 
review hy the cntire Council. Jd. at 11-12. 

In the "credential advice." section relcvant to a baccalaureate degree from India, EDGE indicates 
that a "Bachelor of Artsl Bnchclor n\' Commerce/Bachelor of Science represents attainment of a 
level of education comparahle to two to threc years of university study in the United States. 
Credit may bc awarded on a coursc by course basi.s." 

EDGE further states that the Master of Computer Applications is awardcd based on a three-year 
program following a three-year bachelor's degrce for entry and it represents a level of cducation 
comparable to a master's degree in the United States. The "Advice to Author Notes" states that 
it is "[c[omparahle to a dcgree in computer application, not computer science,'" 

The Form ETA 7S() does Bot provide that the minimum academic requirements of a Bachelor's 
dcgree in Engineering might hc met through a degree in computer science or computer 
applications or some other major other than that explicitly stated on the Form ETA 750. The 
copies of thc notice(s) of newspaper advertisements and recruitment. provided With the 

" In Confluence Intern .. Inc. v. Holder. 2009 WL 825793 (D.Minn. March 27" 2009), the District 
Court in Minnesota determined that the AAO provided a rational explanation for its reliance on 
information pro\'idcd by the American Association of Collegiate Registrar and Admissions 
Ollicers to support its decision. In Tiseo Group v. Napolitallo, 2010 WL 3464314, No. 09-10072 
(E.D. Mich. Aug. 30, 2(10), the court determincd that the petitioner had not explailll:d how five 
years of study in India was the equivalent to the six years of study typically required for a U.S. 
Master's degree and that the AAO's reliance upon EDGE was appropriate. 
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petitioner's response to the notice issued by this office, also fail to consistently advise otherwise 
qualified U.S. workers that the educational requirements for the job may be Illet through a 
hachelor's degree in a maior other than engineering. Thus, the alien docs not qualify as either a 
professional or as a skilled worker as he does not meet the terms of the labor certification as 
explicitly expressed or as extrapolated from the evidence of the petitioner's intent about those 
requircments during thc labor certification process. 

Thc bencficiary does not have a United States baccalaureate degree or a foreign equivalent 
degree in engineering and fails to meet the rcquirements of the labor certification, and. thus, docs 
not qual ify for preference visa cia"ification under section 203(b)(3) of the Act. 

For the reasons stated below, the AAO also finds that the petitioner has failed to demonstrate its 
continuing ability to pay the proffered wage. The petitioner must dcmonstrate the ability to pay 
the proffered wage beginning Oil the priority date of July 16, 2004. The proffered wage as stated 
on thc Form ETA 750 is S50,000. 

Relevant to the petitioner's obligation to establish that it has had the continuing financial ability 
to pay the proffered wage, thc regulation at 8 C.F.R. § 204.5(g)(2) states in pertincnt part: 

Ability of prospectivc employer to pay wagc. Any petition filed by or for an 
employment~based immigrant which requires an offer of employment must be 
aceompanicd by evidence that the prospcctive United States cmployer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residcnce. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial 
statemcnts. 

The petitioncr must establish that its job offcr to the beneficiary is a realistic one. Because the filing 
ot' a Form ETA 750 labor certification application establishes a priority date fm any inllmgrant 
petition later based on the Form ETA 750, the petitioner must establish that the joh offer was 
realistic as of the priority date and that the offer remained realistic lor each year therealter, until the 
heneficiary obtains lawful permanent residence. The petitioner's ability to pay thc proffered wage 
is an essential element in evaluating whether a job offer is realistic. See Marter of' Gr('ol Wall, 16 
I&N Dec. 142 (Acting Reg. Comm. 1977): see also 8 C.FR. ~ 204.5(g)(2). In evaluating whether 
a job offer is realistic, United States Citizenship and Immigration Services (USCIS) requires the 
petitioner to demonstrate financial resources sufficient to pay the beneficiary'S proffered wages, 
although the overall circumstances affecting the petitioning business will be considered if the 
evidence wan-ants such consideration. Sec Malter or 5ionegawa, 12 I&N Dec. 612 (Reg. Comm. 
19(7). 
In this case, on Part 5 or the Form I~ 140, Immigrant Petition for Alien Worker, filed on July II, 
2007, the petitioner claims to havc been established in 1999 and to currently employ sixty~two 
(62) workers. On appeal, the petitioner submitted copies of its second, third and fourth quarter 
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2010 Employer's Quarterly Federal Tax Returns. The fourth quarter 2010 return shows that the 
petitioner declared ninetcen (19) employees who received wages. tips or other compensation. 
The petitioner also provided copies of its 2004 Form 1120S. U.S. Income Tax Return I'or an S 
Corporation. as well as copies of its 2004. 2005. 2006. 2007. 200S and 2009 Form 1120 U.S. 
Corporation Income Tax return(s). These documents ret1ect that the petitioner's fiscal year IS 

based on a calendar year. The tax returns indicate the following: 10 

~'et InCOllle' 
Current Assets 
Currelll Liabilities 
Net Current Assets 

Net Incollle 
Current Assets 
Current Liabilities 

2004 

S 7lA54 
$405.975 
$218.695 
$187.280 

2008 

$ 3.20124 
$862.397 
$571.597 

2005 2006 2007 

S62.R45 S 125.()90 S 1 'O.h5R 
$800.734 S800,734 (nolle shown) 
$451.597 $451,597 (noIlL' showll) 
$349.137 $349.137 ilia 

2009 

$ 6.20154 
$651.910 
$517.365 

IOPertillent to the petitioner's 2004 Form 1120S. where an S Corporation's income is exclusively 
from a trade or business. U.S. Citizenship and Immigration Services (USCIS) considers net 
income to be the I'igure for ordinary income. shown on line 21 of page one of the petitioner's 
IRS Form 1120S. Where an S corporation has income, credits. deductions or other adjustments 
from sources other than a trade or business. thcy are reported on Schedule K. If the Schedule K 
has relevant entries for additional income. credits. deductions or other adjustments. net income is 
found on line 17e of the 2004 return. Sce Instructions for Form 1120S, at 
IllJ])JL"\\~\'\-'-'L,.g()~!I'llh{lG'D(lIZiJl~()~,Jl.lJJ. (indicating that Schedule K is a summary schedule of 
all shareholder's shares of the corporation's income, deductions. credits, etc.). Here. the 
petitioner's net income for 2004 is reflected on line 17e of Schedule K. 

The remaining tax returns indicate that for the years from 2005 to 2009, the petitioner has filed 
its taxes as a C corporation. Por a C corporation. the petitioner's net income is found on line 28 
(taxable income before net operating loss deduction and special deductions). USCIS uses a 
corporate petitioner's taxable income beforc the net operating loss deduction as a basis to 
evaluate its ability to pay the proffered wage in the year of filing the tax return hecause it 
represcnts the net total after consideration of both the petitioner's total income (including gross 
profit and gross receipts or sales). as well as the expenses and other deductions taken on line(s) 
12 through 27 of page I of the corporate tax return. Because corporate petitioners may claim a 
loss in a year other than the year in which it was incurred as a net operating loss. USCIS 
examines a petitioner's taxable income before the net operating loss deduction in order to 
determine whether the petitioner had sufficient taxable income in the year of filing the ta~: return 
to pay the proffered wage. 
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Net Current Assets S290.800 S 1-'4.545 

Besides net income and as an alternative method of reviewing a petitioner's ability to pay a 
proposed wage. USCIS will examine a petitioner's net current assets. Net currcnt assets arc the 
difference betwcen the petitioner's current assets and current liabilities." It represents a measure 
of liquidity during a given period and a possible resource out of which the proffered wagc may 
be paid for that period, In tbis case. the corporate petitioner's year-end currcnt assets and current 
liabilities are shown on Schedule L of its federal tax returns. Here, current assets arc shown on 
line(s) I through 6 and current liabilities are shown on line(s) 16 through 18. If a corporation's 
end-of-year net current assets arc equal to or greater than the proffered wage, tbe corporate 
petitioner is expeeted to be able to pay the proffered wage out of those net current assets I 1 

It is noted that with the exception of the 2004 and 2005, the petitioner's federal corporate income 
tax returns raise questions relating to the accuracy and methodology used, particularly in 
reference to Schedules L. M-I and M-2, First, it is noted that the 2006 Schedule L uses the 
identical figures as contained on the 2005 Schedule L, which is too coincidental to be acceptcd. 
Schedule M-l also L1ses the same figurcs as was presentecl in 2005. Further thc 2006 figurcs 
used on Schedule M-1. Reconciliation of Income (Loss) per Books With Income pcr Return, are 
identical to those used on the 20()5 Schedule M-I except for the number presented on Line I () 
Income (page I. line 28)-line 6 less line 9, which, if accurate, would also result in the 2005 figure 
of $62,845. instead of $125,690 that appears on the 2006 Schedule M-2. It is additionally noted 
that the figures given for assets and liabilities on the petitioner's 2008 Schedule L do not add up 
to either of the totals given for total assets or total liabilities and additionally do not balance with 
each other. Further. it is unclear how the figures given in Schedule M-I or M-2 have been 
calculated as line 10 of Schedule M-I does not represent either page I, line 28 or line 6 less line 
9 of Schedule M-I as is illustrated. It is also unclear where the Schedule M-2 figure for 
unappropriated retained earnings comes from since it does not match the same category in line 
25 of Schedule L. Similar qucstions are raised in the 2009 tax return: each of the assets and 
liabilities totals do not add up to the totals represented in line IS or linc 28 or balance with cach 
other: the figure represented for I inc 10 of Schedule M-l is not an accurate reflection of the 
income shown on page I. line 28. and it is unclear from where the figure used for unappropriated 
retained earnings in Schedule M-l is dcrived since it docs not mateh the figure used on line 25. 
Schedule L. It is incumbent on the petitioner to resolve any inconsistencies in the record by 

" According to Borron ',\' /)icliollllrl' of' Accounting Terms 117 (3,d ed. 2000), "current assets" 
consist of items haying (in m(lst cases) a life of one year or less, such as cash, marketable 
securities, inventory and prepaid expenses. "Current liabilities" arc obligations payable (in most 
cases) within one year, such accounts payable, short-term notes payahle, and accrued expenses 
(such as taxes and salaries). fd. at 118. 
" A petitioner's total assets and total liabilities are not considered in this calculation because 
they include assets and liabilities that, (in most cases) have a life of more than one year and 
would also include assets that would not be converted to cash during the ordinary course of 
business and will not. therefore. become funds available to pay the proffered wage. 
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independent objective evidence. and attempts to explain or reconcile such inconsistcnCJcs" absent 
compelent objective cVldencc pointing to where the truth. in fact. lies, will not suffice. Doubt 
cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability 
and sufficicncy of the remaining evidence offered in support of the visa petition. See Mlifler of' 
Ho. 19 I&N Dec. 5R2, 591-592 (BIA 1988). 

However. the anomalies present in the tax returns as noted ahove arc relevant to the petitioner's 
specific ability to pay the proffered wage in 2006, since the record reflects that the petitioner 
paid wages exceeding the proffered wage in 2008 and 2009. In determining the petitioner's 
ability to pay the proffered wage during a given period, USC IS will first examine whether the 
petitioner employed and paid the beneficiary during that period. If the petitioner establishes by 
documentary evidence that it employed the beneficiary at a salary equal to or greater than the 
prolTered wage, the evidence will he considered prill/lI.f{lCie proof of the petitioner's ability to 
pay the proffered wage. If the petitioner paid wages less than the proffered wage, its ability to 
pay for a given period may be established if either its net income or net current assets can cover 
any shortfall between the actual wages paid and the proffered wage. Here. the petitioner 
submitted copies of Wage and Tax Statements (W-2s) that it issued to the beneficiary for 2007, 
2008. 2009. and 20 I O. They indicate that the petitioner paid to the beneficiary wages of 
S; 13,502.16 in 2007; $62.914.32 in 2008; $66,031.54 in 2009; and $7(), 178.20 in 1010. Because 
the actual wages paid to the beneficiary exceeded the proffered wage in 2008, 2009. and 2010, 
the petitioner'S ability to pay has been established for those years. For 2004, 2005, 2006, and 
2007. the petitioner's net income or net current assets must establish the petitioner's ability to 
pay the full proffered wage or any difCcrence between the proffered wage and the actual wages 
paid to the beneficiary. 

If the petitioner does not establish that it employed and paid the neneficiary an amount at least 
cqual to the prolTered wage during that period, USCIS will next examine the net income figure 
retleeted on the petitioner's federal income tax return, without consideration of depreciation or 
other expenses. River Street DOl1uts. LLC \'. NapolitLlllo, 558 F.3d 1 I I (I;t Cir. 2009); Toco 
EspecialI'. NO/7olit(J!lO, 696 F. Supp. 2d. 873, (E.D. Mich. 2(10). Reliance on federal income 
tax returns as a nasis for determining a petitioner's ability to pay the proffered wage is well 
established by judicial precedent. Eiows Re.l'/{{lIrc1l11 Corp. 1'. SOI'O, 632 F. SLIPI'. 1049, 1054 
(S.D.N.Y. 1986) (citillg 7i!llgolilp" Woodcraft Hawaii. Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 
1984)); see IIlso Chi-Fellg Challg \'. iJ/Omhurgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. 
Food Co .. file. \'. SUl'a. 623 F. Supp. 1080 (S.D.N.Y. 1985); Uh"d" 1'. Pulma, 539 F. Supp. 647 
(N.D. Ill. 1982). uff'd, 703 F.2d 571 (7th Cir. 1983). Showing that the petitioner's gross sales 
and profits exceeded the proffered wage is insufficient. Similarly, sho\\ing that the petitiollcr 
paid wages in excess of the proffered wage is insufficient. 

In K. c.P. Food Co .. /11('. I'. SU\'([. 623 F. Supp. at 10R4, the court held that the Immigration and 
Naturalization Service, now USC IS. had properly relied on the petitioner's net income figure, as 
stated on the petitioner's coq)orate income tax returns. rather than the petitioner's gross income. 
The court spceifically rejected the argumcnt that the Service should have considered income 



Page 18 

hefore expenses were paid rather than net income. See Taco Especial \'. Napolitano. 696 F. 
Supp. 2d. at 8H I (gross profits overstate an employer's ability to pay hecause it ignores other 
necessary expenses). 

With respect to depreciation. the court in Rh'cr Stred DOI1//ts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation 
of the cost of a tangible long~term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long~term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless. the AAO explained that 
depreciation represents an actual cost of doing husiness, which could 
represent either the diminution in value of buildings and equipment or the 
accumulation of funds necessary to replace perishable equipment and 
buildings. Accordingly. the AAO stressed that even though amounts deducted 
for depreciation do not represent current use of cash, neither does it represent 
amounts available to pay wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation hack to net income. Namely. that the amount spent on a long 
term tangihle asset is a "real" expense. 

River Street DOllitts at I 16. "Ill SC IS I and judicial precedent support the use of tax returns and 
the net illc()Jlleji'glires in determining petitioner's ability to pay. Plaintiffs' argument that these 
figures should be revised hy the court by adding back depreciation is without support." Clli~ 

FCllg Chung at 537 (emphasis added). 

Here, the petitiouer's ability to pay the instant beneficiary must be considered within the context 
of the petitioner's sponsorship of other beneficiaries. As noted in the AAO's notice to the 
petitioner. current lISCIS electronic records. retlected that the petitioner had filed at least 228 
petitions. including at least 42 Form 1~140 petitions. with the remaining being Form 1~129s. 
Where a petitioner files 1-140 petitions for multiple beneficiaries. it is incumbent on the 
petitioner to establish its continuing financial ability to pay all proposed wage oflers as of the 
respective priority date of each pending petition. Each petition must conform to the 
requirements of 8 c.F.R. * 204.5(g)(2) and be supported by pertinent financial documentation. 
The petitioner must establish that its Form ETA 750 job offer to a beneficiary is a reali.stic one 
for each beneficiary that it has sponsored and that the offer remained realistic for each year 
thereafter, until the heneficiary obtains lawful permanent residence. The reasoll for requesting 
information relevant to the employment and payment of wages to other beneficiaries, a, well a 
petitioner'S income tax returns and/or audited financial statements is to evaluate whether alld to 
what extent they ,upport the sponsorship of additional beneficiaries. In this case. the record 
indicates that the petit ioner employed the original beneficiary specified 011 the Form ETA 7S0 
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from May 2002 to 200t). The instant beneficiary was requested to be substituted for the original 
beneficiary on the Form ETA 750 for an immigrant visa when he began emplOyment with the 
petitioner in 2007. 

Counsel asserts that the current beneficiary was intended to replace the original beneficiary and 
therefore the original beneficiary's W-2 wages should be imputed to the cunent beneficiary as 
evidence of the petitioner's ability to pay the proffered wage. With the appeal. copies of the 
original beneficiary's 2004 through 2009 W-2s have been provided. Also submitted are copies 
of a 2001 agreement between the petitioner and _, a California firm, acco~ 
two work orders referencing services to be performed by the original beneficiary at_ 
premises on June 1,2002 and on January 5, 2004. 

Thc petitioner additionally provided' of two 2007 agreements between the petitioner and 
•• ill a New Jersey firm, and a New York company 11 The •••• 
agreement is accompanied by a purchase order, dated September I. 2007, referring to the 
provision of the current bencficiary's services at for t\\'elvc nJonths with 
extension. The Oracle agreement is accompanied by four purchase orders covering a period 
~ to Decemhcr 3 I, 20 I 0 for the provision of the s services to 
.....- A copy of a third contract hetween the petitioner and a Delawarc 

firm, dated August 17, 20 I 0 has been submitted. It is accompanied by a service agreement for 
the provision of the heneficiary's services to a_client located in Princeton, New Jersey. 

Although it is noted that the petitioner requested the Form ETA 750 be used to support its 
sponsorship of the current beneficiary as a substitute for the original beneficiary, the evidence is 
not persuasive in establishing that the current beneficiary was intended as an actual replacement 
for the original beneficiary. The record indicates that the original beneficiary workcd and 
resided in California until 2008 and did not leave the petitioner's employment until 2009. His 
cmployment overlapped the current heneficiary's employment by several years and therefore 
raises a question how the current heneficiary was intended to be his actual replacemcnt at the 
time this petition was filed in July 201J7 and that his wages could be attributed to paying the 
heneficiary's profrcred wage. 

11 In determining whether the petitioner will he the beneficiary's actual employer, USCIS will 
assess the petitioner's control over the heneficiary in the offered position. See 8 C.F.R. * 204.5(c): 
20 C.F.R. § 656.3. See (iI.lo Nationwide MIl/Hal ins. Co. v. Darden, 503 U.S. 318 (1992): 
Clackamas Cm/roeillerolog\, Associates, P.e. v. Wells, 538 U.S. 440 (2003) (hereinafter 
"Clackamas"): see (llso Rcstatement (Second) of Agency § 220(2) \ 1958). Such indicia of control 
include when, where, and how a worker performs the joh: the continuity of the worker's 
relationship with the employer: the tax treatment of the worker: the provision of' employee benefits: 
and \\'hether the \\'ork performed hy the \\'orker is part of the employer's regular business. See 
C/Ui'k(//J/(/I, 53X U.s at 44X-44LJ: ,I New Compliance Manual. Equal Employmenl Opportunity 
Commission, ~ 2-11l(A)( I). (EEOC 20(6) (adopting a materially identical test and indicating that 
said test was hased on the D(/rdel1 decision). 
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In this case. as set forth above. despitc sufficient net income in 20()4. l005. and 2006. 
respectively. to cover the payment of a $50.()OO proffered wage and relatively large net current 
assets reported in 2004. 2005. and 2006 14 (with no assets or liabilities declared in 20071. the 
petitioner's ability to pay this beneficiary has not been established. because insufficient 
information has been provided relevant to the proffered wages of all sponsored bencficimics of 
the multiple petitions that it has filed during the relevant period. beginning as of the 
beneficiaries' respective priority elates. 

The insufficiencv of the evidencc related to the petitioner's continuing ability to pay all 
beneficiaries' their comhined respective proffered wages precludes a favorable finding with 
regard to its ability to pay the instant heneficiary, as of the July 16,2004 priority date. 

In some circumstances. the principles set forth in Matter of'Sol1egowa. 12 I&N Dec. 612 (BIA 
1967) are applicable. That case related to petitions filed during uncharacteristically unprofitable 
or difficult years but only in a framework of profitable or successful years. The petitioning 
entity in Soncgawa had been in business for over II years and routinely eamed a gross annual 
income of about S; I 00.000. During the year in which the petition was filed in that case. the 
petitioner changed business locations and paid rent on both the old alld new locations fo" five 
months. There were large moving costs and also a period of time when the petitioner wa,; unable 
to do regular business. The Regional Commissioner determined that the petitioner's prospects 
for a resumption of successful husiness operations were well established. The petitioner was a 
fashion designer whose work had been featured in Time and Look magazines. Her clients 
included Miss Universe. movie actrcsses. and society matrons. The petitioner's clients had been 
included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities 
in California. The Regional Commissioner's determination in SOllegawa was based in part on 
the petitioner's sound business reputation and outstanding reputation as a couturiere. 

In the present matter. as sct l(lrth above, the petitioner has not established that the petition merits 
approval under SOl1egllH'{/. As noted above. the petitioner mnst demonstrate that it call pay the 
protfered wage of all sponsored workers. as well as the instant beneficiary'S proffered salary. 
Little information relevant to its other sponsored beneficiaries' wages has been provided despite 

I" For the reasons explained above. the petitioner's 2006 Schedule L rcport of assets and 
liabilities arc not considercd probative of its net current assets without resolution of the issues set 
forth. It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. and attempts to explain or reconcile such inconsistencies. absent 
competent objective evidence pointing to where the truth. in fact, lies, will not suffice. Doubt 
cast on any aspect of the petitioner's proof may, of course. lead to a reevaluation of the reliability 
and sufficiency of the remaining evidence offered in support of the visa petition. See Molter of' 

Hi!. 19 I&N Dec. 582, 5') 1-592 (B lA 1988). 
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the AAO's specific request related to this issue in the NDI sent to the petitioneL jj Additionally, 
the decrease in the current number of workers as compared to the number claimed by the 
petitioner when it filed the petition in 2007 as well as the omissions and discrepancies reflected 
in Schedule L of the petitioner's tax returns for 2006 through 2007 do not support a So//t'goW({ 

finding, Further, no unusual bu.siness circumstances or reputational factors have been shown to 
exist in this case that parallel thosc in SO//t'g(/Wil. nor has it been established that the filing year 
was an uncharacteristically unprofitable year for the petitioner within a framework of proritable 
years. Considering the overall circumstances as suggested by the record in this case, it is not 
concluded that the petitioner has established its continuing ahility to pay the proffered wage. 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. The burden of proof in these procecdings rests solely with the 
petitioner. Section 291 of the Act, 8 U,S,c' * 1361. The petitioner has not met that burden, 

15 The failure to suhmit requested evidence that precludes a material line of 1I1C]lliry shall be 
grounds for denying the pctition. Set' 8 CF,R, S 103,2(b)(14), 


