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Enclosed please find the decision of the Adminmistrative Appeals Office in your case. All of the documents
related o this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAQ inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion Lo reconsider or a motion to reopen in
accordance with the instructions on Form [-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that § C.F.R. § 103.5¢(a}(1)(i} requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.
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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and
the petitioner appealed the decision to the Administrative Appeals Office (AAO). The AAO
dismissed the appeal on December 14, 2011. The petitioner filed a motion to reopen and reconsider
that AAQO’s decision. The motion is now before the AAO. The motion will be approved. Upon
review, the appeal will be dismissed.

The petitioner is an individual. She seeks to employ the beneficiary permanently w the United
States as a house worker. As required by statute, the petition is accompanied by a Form ETA 750,
Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not established that she had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition. The director denied the petition accordingly.

The regulations at 8 C.F.R. § 103.5(a)(2) state, in pertinent part, that "[a] motion to reopen must state
the new facts to be provided in the reopened proceeding and be supported by affidavits or other
documentary evidence.” Based on the plain meaning of "new," a new fact is found to be evidence that
was not available and could not have been discovered or presented in the previous proceeding.

In this matter, the petitioner presented no facts or evidence on motion that may be considered "new”
under 8 C.F.R. § 103.5(a)2) and that could be considered a proper basis for a motion to reopen. All
evidence submitted on motion was previously available and could have been discovered or presented in
the previous proceeding. It is further noted that the petitioner has submigted evidence with this motion
that was originally requested by the AAO in a request for additional evidence (RFE) dated February 17,
2011. As the petitioner was previously put on notice and provided with a reasonable opportunity to
provide the required evidence, the evidence submitted on motion will not be considered "new" and will
not be considered a proper basis for a motion to reopen. The purpose of the request for evidence is (0
elicit further information that clarifies whether eligibility for the benefit sought has been established,
as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit
requested evidence that precludes a material line of inquiry shall be grounds for denying the petition.
8§ C.F.R. § 103.2(b)(14). As in the present matter, where a petitioner has been put on notice of a
deficiency in the evidence and has been given an opportunity to respond to that deficiency, the AAO
will not accept evidence offered for the first time on appeal. See Marter of Soriano, 19 1&N Dec.
764 (BIA 1988); Marter of OQbaigbena, 19 1&N Dec. 533 (BIA 1988). If the petitioner had wanted
the submitted evidence to be considered, it should have submitted the documents in response to the
director's request for evidence. /Id.

The motion to reconsider qualifies for consideration under § C.F.R. § 103.5¢2)(3) because the
petitioner’s counsel asserts that the director and the AAO made an erroneous decision through the
misapplication of law or policy. The motion to reconsider is approved.

"The word "new” is defined as "I. having existed or been made for only a short time . . . 3. Just
discovered, found, or leamed <new evidence> . .. ." Webster's I New Riverside University Dictionary
792 (1984)(emphasis in original).
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In his brief, on motion counsel asserts that the petitioner’s totality of circumstances should be
reconsidered in light of her divorce. The AAQ’s decision dated December 14, 2011 previously
discussed the ability to pay issue in detail. Therefore, this decision will focus on the totality of the
circumstances as requested by counsel on motion.

USCIS may consider evidence relevant to the petitioner’s financial ability that falls outside of her
adjusted gross income in its determination of the petitioner’s ability to pay the proffered wage. See
Matter of Sonegawa, 12 1&N Dec. 612 (Reg’l Comm’r 1967).> USCIS may consider such factors as
any uncharacteristic expenditures or losses incurred by the petitioner, whether the beneficiary is
replacing a former household worker or an outsourced scrvice, or any other evidence that USCIS
deems relevant to the petitioner’s ability to pay the proffered wage.

In the instant case, the Form ETA 750 was accepted on November 22, 2004. The proffered wage as
stated on the Form ETA 750 is $14.54 per hour ($30,243.20 per year). The petitioner’s household
expenses, as provided by her, are $92.488.80 per year.

The AAQ’s previous decision stated that the petitioner established her ability to pay the proffered
wage in 2004, 2007 and 2008. Although the petitioner divorced her first husband in 2005, her
adjusted gross income was much less than her household expenses for two years in a row. The
petitioner’s adjusted gross income was $36,131 in 2005 and $74,512 in 2006. Although counsel
asserts that the petitioner received child support and the record contains a divorce judgment and
marital settlement agreement, counsel has not submitted evidence that the petitioner recetved child
support payments from her ex-husband as requested by the director and the AAO in separate RFEs.
Failure to submit requested evidence that precludes a material line of inquiry shall be grounds for
denying the petition. 8 C.F.R. § 103.2(b)(14). The assertions of counsel do not constitute evidence.
Matter of Obaighena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 &N Dec.
503, 506 (BIA 1980). Simply going on record without supporting documentary evidence is not
sufficient for the purpose of meeting the burden of proof in these proceedings. Matter of Soffici. 22
[&N Dec. 158, 165 (Comm. 1998) (citing Marter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)).

? The petitioning entity in Sonegawa had been in business for over 11 years and routinely earned a
gross annual income of about $100,000. During the year in which the petition was filed in that case,
the petitioner changed business locations and paid rent on both the old and new locations for five
months. There were large moving costs and also a period of time when the petitioner was unable to
do regular business. The Regional Commissioner determined that the petitioner’s prospects for a
resumption of successful business operations were well established. The petitioner was a fashion
designer whose work had been featured in Time and Look magazines. Her clients included Miss
Universe, movie actresses, and society matrons. The petitioner’s clients had been included in the
lists of the best-dressed California women. The petitioner lectured on fashion design at design and
fashion shows throughout the United States and at colleges and universities in California. The
Regional Commissioner’s determination in Sonegawa was based in part on the petitioner’s sound
business reputation and outstanding reputation as a couturiere,
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The AAO notes that in his brief, counsel states that he will submit bank records showing actual receipts
of support payments to the bank account within 30 days. Counsel dated the Form I-290B January 12,
2012. As of this date, the AAO has not received the bank records mentioned by counsel.

In his brief, counsel also asserts that the petitioner’s income was sufficient to pay the beneficiary’s
proffered wage for 5 years during each of the years 2004, 2006, 2007, and 2008. As noted above, the
petitioner’s adjusted gross income was $74,512 in 2006 and therefore, counsel’s statement with
regards to the year 2006 is mathematically impossible.  Although counsel’s statement 1s
mathematically possible for the other years, counsel’s calculation of income does not demonstrate the
ability to pay as required by regulation. The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent
part:

Ability of prospective emplover to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the protfered wage. The petitioner must demonstrate this ability at the time the
priority date is established and continuing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns, or audited financial statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R.
§ 204.5(d). As noted in the previous decision, the petitioner did not establish that ability to pay both the
proffered wage and her own household expenses. Further, as noted above, counsel has not submitted
bank records for 2005 and 2006 indicating that the petitioner had sufficient assets or alternative sources
of income to pay the proffered wage in those years in addition to her household expenses. The
petitioner has not established extraordinary circumstances from the divorce as the reason why she is
unable to pay the wage in 2005 and 2006. Counsel states that the petitioner had sufficient funds from
child support payments yet did not submit evidence of same. The record contains no evidence from the
petitioner’s current spouse indicating that he has agreed to the petitioner’s continuing obligation to pay
the proffered wage. Nor has the petitioner established other reasons to consider that, under the totality
of circumstances, she has the continuing ability to pay the proffered wage.

Thus, assessing the totality of the circumstances in this individual case, it is concluded that the
petitioner has not established that she had the continuing ability to pay the proffered wage.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.



