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DISCUSSION: The employment based immigrant visa petition was denied by the Director, Texas
Service Center. The petitioner appealed to the Administrative Appeals Office (AAO). The appeal will
be dismissed.

The petitioner seeks the beneficiary’s classification as an employment based immigrant pursuant to
section 203(b)(3) of the Immigration and Nationality Act, (the Act), 8 U.S.C. § 1153(b)(3) as a
skilled worker. The petition was accompanied by an approved Appilication for Permanent
Employment Certification, ETA Form 9089 from the Department of Labor (DOL). The director
determined that the petitioner filed the petition without sufficient evidence relevant to the priority
date derived from a previously filed labor certification. The director also concluded that the
petitioner had failed to establish that it had the continuing ability to pay the proffered wage and that
the beneficiary possessed the required work experience set forth in the labor certification, and denied
the petition, accordingly.

Review of USCIS records indicates that, subsequent to the filing of the instant petition and appeal, on
October 9, 2012, DOL revoked the certification of the ETA Form 9089 pursuant to the regulation at 20
C.F.R. § 656.32. DOL issued a Notice of Revocation, which provides in relevant part:

The Department sent the employer Notice of Intent to Revoke (Notice) on May 11,
2012. The employer was provided the employer 30 days from May 11, 2012, in
which to submit rebuttal evidence, however, to date, the Department has not
received a response from the employer. (sic) Because the employer did not file
rebuttal evidence within the 30 days as permitted by the regulations, the Notice of
Intent to Revoke became the final decision of the Secretary, and therefore, in
accordance with the Department’s regulations at 20 C.F.R. § 656.32(b)(2), the
certification is revoked.

In this matter, section 203(b)(3)(AXi) of the Act provides for the granting of preference
classtfication to qualified immigrants who are capable, at the time of petitioning for classification
under this paragraph, of performing skilled labor, not of a temporary or seasonal nature, for which
qualified workers are not available in the United States. However, the petition must be accompanied
by an individual labor certification approved by the Department of Labor. See 8 CF.R. § 204.5(I)(3).
Because this labor certification has been revoked, the petition is not supported by a valid labor
certification, and further pursuit of the matter at hand is moot.

ORDER: The appeal is dismissed based on DOL’s revocation of certification of the ETA Form 9089,
as the petition 1s no longer supported by a valid labor certification.



