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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised lhdl
any.further inquiry that you might have concerning your case must be made to that office.

lf you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion (o reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a lcc of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion (o be liled within
30 days of the decision that the motion seeks to reconsider or reopen..
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Lids
Perry Rhew
Chief, Administrative Appeals Offxce '
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Scrvice Center.
It then came before the Administrative Appeals Office (AAO) on appeal. On May 25, 2012, this
office provided the petitioner with notice of adverse information in the record and afforded the
petitioner an opportunity to provide evidence that might overcome this information.

The petitioner is a software technology company. It seeks to employ the beneficiary permancntly in
the United States as a web 3D engineer pursuant to section 203(b)(3) of the Immigration and
Nationality Act (the Act), 8 U.S.C. §1153(b)(3). As required by statute, a labor certification
approved by the Department of Labor accompanied the petition. The director determined that the
petitioner had not established that it had the continuing ability to pay the beneficiary the proffered
wage beginning on the priority date of the visa petition. Therefore, the director denied the petition.

The AAO conducts appellate rev1ew on a de novo basis. See Soltane v. DOI 381 F.3d 143, 145 (3d
Cir. 2004).

On May 25, 2012, this office notified the petitio'ner that. according to the records at the NYS
Department of State website, the petitioner is currently “Inactive — Surrender of Authority.” Sce
http://www.dos.ny.gov/corps/bus_entity_search.html (accessed August 17, 201 2).!

This office also notified the petitioner that if it is currently dissolved or no longer in business, this is
material to whether the job offer, as outlined on the immigrant petition filed by this organization, is a
bona fide job offer. Moreover, any such concealment of the true status.of the organization by the
petitioner seriously compromises the credibility of the remaining evidence in the record. See Matter of
Ho, 19 1&N Dec. 582, 586 (BIA 1988)(stating that doubt cast on any aspect of the petitioner’s proot
may lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in
support of the visa petition.) It is incumbent upon the petitioner to resolve any inconsistencics in the

' The AAO notes that the Form W-2 submitted for the beneficiary for 2008 shows the petitioner’s
address as A review of the California
Secretary of State website indicates that the corporation’s status is “Surrender.”  See
http://kepler.sos.ca.gov/cbs.aspx (accessed August 17, 2012). -

In addition, the NYS Department of State website lists the petitioner’s Chairman or Chief Executive
Officer as the beneficiary. The Form 1040, U.S. Individual Income Tax Return,
~ submitted for the beneficiary for 2007 also states that the beneficiary’s occupation is “President.”
Under 20 C.F.R. §§ 626.20(c)(8) and 656.3, the petitioner has the burden when asked to show that a
valid employment réelationship exists, that a bona fide job opportunity is available to U.S. workers.
See Matter of Amger Corp., 87-INA-545 (BALCA 1987). A relationship invalidating a bona fide
job offer may arise where the beneficiary is related to the petitioner by “blood™ or it may “be
financial, by marriage, or through frlendshlp ” See Matter of Sunmart 374, 00-INA-93 (BALCA
May 15, 2000).

These issues mnsf be addressed in any future filings.
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record by independent objective evidence, and attempts to explain or reconcile such inconsisténcies,
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. See
ld. ' = :

This office allowed the petitioner 30 days in which to provide evidence that the records maintained

-by the NYS Department of State were not accurate and that the petitioner remains in operation as a

viable business or was in operation during the pendency of the petition and appeal. . More than 3()
days have passed and the petitioner has failed to respond to this office's request for a certificate of
good standing or other proof that the petitioner remains in operation as a viable business or was in

_operation from the priority date onwards. Thus, the appeal will be dismissed as abandoned.”

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden. .,

ORDER: The appeal is dismissed as moot.

? Additionally, as noted in the notice of derogatory information, even if the appeal could be otherwise
sustained, the petition’s approval would be subject to automatic revocation pursuant to 8 C.I'.R.
§ 205.1(a)(iii)(D) which sets forth that an approval is subject to automatic revocation without notice
upon termination of the employer’s business in an employment-based preference case.



