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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center
(the director). It then came before the Administrative Appeals Office (AAO) on appeal. On June 1,
2012, this office provided the petitioner with notice of adverse information in the record and
afforded the petitioner an opportunity to provide evidence that might overcome this information.

The petitioner is a manufacturer and distributor of jewelry. It seeks to employ the beneficiary
permanently in the United States as a jeweler, pursuant to section 203(b)(3) of the Immigration and
Nationality Act (the Act), 8 U.S.C. §1153(b)(3). As required by statute, a labor certification
approved by the Department of Labor accompanied the petition. The director determined that the
petitioner had not established that the beneficiary had the minimum experiential qualifications
required to perform the proffered position, as stipulated on the labor certification, as of the priority
date of September 12, 2002. Therefore, the director denied the petition.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004).

On June 1, 2012, this office notified the petitioner that according to the records at the official website
maintained by the California Secretary of State and public records accessed through Westlaw, the
petitioner was suspended as of December 3, 2007. See http://kepler.sos.ca.gov/cbs.aspx (accessed
May 1, 2012).

This office also notified the petitioner that if it is currently suspended, this is material to whether the job
offer, as outlined on the immigrant petition filed by this organization, is a bona fide job offer.
Moreover, any such concealment of the true status of the organization by the petitioner seriously
compromises the credibility of the remaining evidence in the record. See Matter of Ho, 19 1&N Dec.
582, 586 (BIA 1988)(stating that doubt cast on any aspect of the petitioner’s proof may lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the
visa petition.) It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence, and- attempts to explain or reconcile such inconsistencies, absent
competent objective evidence pointing to where the truth, in fact, lies, will not suffice. See Id.

This office allowed the petitioner 30 days in which to provide evidence that the records maintained
by the California Secretary of State were not accurate and that the petitioner remains in operation as
a viable business or was in operation during the pendency of the petition and appeal.

On July 3, 2012 this office received a response from counsel. However, counsel did not provided
the requested documentation demonstrating that the petitioner remains in operation. Rather, counsel
asserts that the petition is still "approvable" due to the terms of the American Competitiveness in the
Twenty-First Century Act of 2000 (AC21). The AAO does not agree that the terms of AC21 make it
so that the instant immigrant petition can be approved despite the fact that the petitioner has not
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demonstrated its eligibility. As noted above, AC21 allows an application for adjustment of status’ to
be approved despite the fact that the initial job offer is no longer valid. The language of AC21 states
that the I-140 "shall remain valid" with respect to a new job offer for purposes of the beneficiary's
application for adjustment of status despite the fact that he or she no longer intends to work for the
petitioning entity provided (1) the application for adjustment of status based upon the initial visa
petition must have been pending for more than 180 days and (2) the new job offer the new employer
must be for a "same or similar" job. A plain reading of the phrase "will remain valid" suggests that
the petition must be valid prior to any consideration of whether or not the adjustment application
was pending more than 180 days and/or the new position is same or similar. In other words, it is not
possible for a petition to remain valid if it is not valid currently. The AAO would not consider a
petition wherein the initial petitioner has not demonstrated its eligibility to be a valid petition for
purposes of section 106(c) of AC21. This position is supported by the fact that when AC21 was
enacted, U.S. Citizenship and Immigration Services (USCIS) regulations required that the
underlying 1-140 was approved prior to the beneficiary filing for adjustment of status. When AC21
was enacted, the only time that an application for adjustment of status could have been pending for
180 days was when it was filed based on an approved immigrant petition. Therefore, the only
possible meaning for the term "remains valid" was that the underlying petition was approved and
would not be invalidated by the fact that the job offer was no longer a valid offer. See Matter of Al
Wazzan, 25 1&N Dec. 359 (AAO 2010).

The I-140 petition has not been and cannot be approved because records maintained by the
California Secretary of State show that the petitioner is no longer operating and the petitioner has
failed to provide a certificate of good standing or other proof that the petitioner remains in operation
as a viable business or was in operation from the priority date onwards.

The AAO specifically alerted the petitioner that failure to respond to the notice or to provide the
requested evidence would result in dismissal since the AAO could not substantively adjudicate the
appeal without the information requested. The failure to submit requested evidence that precludes a

' The AAO notes that after the enactment of AC21, USCIS altered its regulations to provide for the
concurrent filing of immigrant visa petitions and applications for adjustment of status. This created
a possible scenario wherein after an alien's adjustment application had been pending for 180 days,
the alien could receive and accept a job offer from a new employer, potentially rendering him or her
eligible for AC21 portability, prior to the adjudication of his or her underlying visa petition. A
USCIS memorandum signed by William Yates, May 12, 2005, provides that if the initial petition is
determined "approvable", then the adjustment application may be adjudicated under the terms of
AC21. See Interim Guidance for Processing Form I-140 Employment-Based Immigrant Petitions
and Form 1-485 and H-1B Petitions Affected by the American Competitiveness in the Twenty-First
Century Act of 2000 (AC21) (Public Law 106-313) at 3. This memorandum was superseded by
Matter of Al Wazzan, 25 1&N Dec. 359 (AAO 2010), which determined that the petition must have
been valid to begin with if it is to remain valid with respect to a new job.
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material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. § 103. 2(b)(14)
Thus, the appeal will be dismissed.”

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed as moot.

2 Additionally, as noted in the notice of derogatory information, even if the appeal could be otherwise
sustained, the petition’s approval would be subject to automatic revocation pursuant to 8 C.F.R.
§ 205.1(a)(11i)(D) which sets forth that an approval is subject to automatic revocation without notice
upon termination of the employer’s business in an employment-based preference case.



