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DATE:SEP 2 8 2012 OFFICE: TEXAS SERVICE CENTER FILE 

fNRE: Petitioner: 
Beneficiary: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) ofthe Immigration and Nationality Act, 8 U.S.C. § ll53(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Lf you believe the AAO inappropriately applied the law in reaching its decision, or you have 
additional information that you wish to have considered, you may file a motion to reconsider or a 
motion to reopen in accordance with the instructions on Fom1 I-290B, Notice of Appeal or Motion, 
with a fee of $630. The specific requirements for filing such a motion can be found at 8 C. F. R. 
§ I 03.5. Do not file any motion directly with the AAO. Please be aware that 8 C.P.R. § 
l 03.5(a)(l )(i) requires any motion to be filed within 30 days of the decision that the motion seeks to 
reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Texas Service Center (director), denied the employment-based 
immigrant visa petition. The petitioner appealed the decision to the Administrative Appeals Office 
(AAO). The appeal will be dismissed. 

The petitioner describes itself as a restaurant. It seeks to employ the beneficiary permanently in the 
United States as an Iberian style cook. The petitioner requests classification of the beneficiary as a 
professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1153(b )(3)(A).1 

The petition is accompanied by an ETA Fom1 750, Application for Alien Employment Certification 
(labor certification), certified by the U.S. Department of Labor (DOL). The priority elate of the 
petition is December 9, 2004. 2 

The director's decision of May 19, 2009 denying the petition concluded that the petitioner did not 
have the continuing ability to pay the beneficiary the proffered wage beginning on the priority elate 
of the visa petition and, the petitioner failed to demonstrate that the beneficiary satisfied the 
minimum level of experience stated on the labor ce1ii:fication. 

The record shows that the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). 'The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 3 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority elate. The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 9089, Application for Pennanent Employment Certification, as 

1 Section 203(b )(3)(A)(i) of the Act, 8 U.S.C. § 1153(b )(3)(A)(i), grants preference classification to 
qualified immigrai~ts who are capable of perfonning skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(ii), also grants 
preference classification to qualified immigrants who hold baccalaureate degrees and are members 
of the professions. 
2 The priority elate is the elate the DOL accepted the labor certification for processing. See 8 C.F.R 
§ 204.5(cl}. 
3 The submission of additional evidence on appeal is allowed by the instructions to Form T-2908, 
Notice of Appeal oi· Motion, which are incorporated into the regulations by 8 C.F.R. § I 03 .2(a)( I). 
The record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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certified by the DOL and submitted with the instaJ1t petition. Matter of Wing's Tea House, 16 l&N Dec. 
158 (Acting Reg' I Conun'r 1977). 

Here, the Form ETA 750 was accepted on December 9, 2004. The proffered wage as stated on the 
Form ETA 9089 is $12.59 per hour ($26,187.20 per year.) 

After a review of the petitioner's tax returns and other evidence in the record, it is concluded that the 
petitioner has established that it is more likely than not that it has possessed the continuing ability to 
pay the proffered wage as of the priority date. Therefore, the director's decision on this issue is 
withdrawn. 

The petitioner must also establish that the beneficiary has met all of the requirements of the offered 
position set forth on the labor certification by the priority date of the petition . 8 C.F.R. § 103 .2(b )(I), 
(12). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 (Act. Reg. Comm. 1977); see also 
Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971). 

In evaluating the labor certification to detennine the required qualifications for the position, U.S. 
Citizenship and Immigration Services (USCIS) may not ignore a tem1 of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm. 1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2c! at 
1006; Stewart Infi'a-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (lst Cir. 1981 ). 

\Vhere the job requirements in a labor certification are not otherwise unambiguously prescribed , e.g., 
by regulation, users must examine "the language of the labor certification job requirements" in 
order to determine what the petitioner must demonstrate about the beneficiary's qualifications. 
Madany, 696 F.2d at 1015. The only rational manner by which USCrS can be expected to interpret 
the meaning of tenns used to describe the requirements of a job in a labor certification is to 
"examine the certified job offer exactly as it is completed by the prospective employer." Rosedale 
Linden Park Company V. Smith, 595 F. Supp. 829, 833 (D.D.C. l984)(emphasis aclclecl). userS 's 
interpretation of the job's requirements, as stated on the labor certification must involve "reading 
and applying the plain language of the [labor certification]." !d. at 834 (emphasis added). USClS 
cannot and should not reasonably be expected to look beyond the plain language of the labor 
certification or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. 

In the instant case, the labor certification states that the offered position has the following minimum 
req u i rem en ts: 

EDUCATION 
Grade School: 0 years 
High School: [left blank] 
College: [left blank] 
College Degree Required: [left blank] 
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Major Field ofStudy: [left blank] 
TRAINING: None Required. 
EXPERIENCE: Two (2) years in the job offered 
OTHER SPECIAL REQUIREMENTS: None. 

The labor certification states that the beneficiary qualifies for the offered position based on 
experience as an ·Iberian style cook for the petitioner from March 1997 to the present; and, as an 
Iberian style cook for the New York, from January 1995 to March 1997. No 
other experience is listed. The beneficiary signed the labor certification under a declaration that the 
contents are true and correct under penalty of petjury. 

The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(A) states: 

Any requirements of training or experience for skilled workers, professionals, or other 
workers must be supported by letters from trainers or employers giving the name, 
address, and title of the trainer or employer, and a description of the training received or 
the experience ofthe alien. 

The record contains an experience letter from the owner of the petitioner stating 
that the company has employed the beneficiary on a full-time basis as an Iberian style cook from 
March 1997 to the present. 

On appeal, counsel did not address the director's conclusion that the petitioner had not established 
that the beneficiary met the minimum experience requirements as· stated on the labor certification. 
Additionally, the petitioner did not submit an experience letter from the 

Regarding the beneficiary's experience with the petitioner, 20 C.F.R. § 656.21(b)(5) [2004] states: 

The employer shall document that its requirements for the job opportunity, as 
described, represent the employer's actual minimum requirements for the job 
opportunity, and the employer has not hired workers with less training or 
experience for jobs similar to that involved in the job opportunity or that it is 
not feasible to hire workers with Jess training or experience than that required 
by the employer's job offer. 

(Emphasis added.) 

When determining whether a beneficiary has the required mm1mum experience for a position, 
experience gained by the beneficiary with the petitioner in the offered position cannot be considered. 
This position is supported by the Board of Alien Labor Certification Appeals (BALCA). See 
Delitizer Corp. of Newton, 88-INA-482, May 9, 1990 (BALCA): 
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[W]here the required experience was gained by the alien while working for the 
employer in jobs other than the job offered, the employer must demonstrate that the 
job in which the alien gained experience was not similar to the job offered for 
certification. Some relevant considerations on the issue of similarity include the 
relative job duties and supervisory responsibilities, job requirements, the positions 
of the jobs in the employer's job hierarchy, whether and by whom the position has 
been filled previously, whether the position is newly created, the prior employment 
practices of the Employer regarding the relative positions, the amount or percentage 
of time spent performing eachjob duty in each job, and the job salaries. 4 

ln Delitizer, BALCA considered whether an employer violated the regulatory requirements of 20 
C.F.R. § 656.21(b)(6)5 in requiring one year of experience where the beneficiary gained all of his 
experience while working for the petitioning employer. After analysis of other BALCA and pre­
BALCA decisions,6 the Board in Delitizer detennined that 20 C.F.R. § 656.21(b)(6) does require that 
employers establish "the 'dissimilarity' of the position offered for certification from the position in 
which the alien gained the required experience." Delitizer Corp. of Newton, at 4. ln its decision, 
BALCA stated that Certifying Officers should consider various factors to establish that the requirement 
of dissimilarity under 20 C.P.R. § 656.21(b)(6) has been met, and that, while Certifying Officers 
must state the factors considered as a basis for their decisions, the employer bears the burden of 
proof in establishing that the positions are dissimilar. Delitizer Corp. of NeH;ton, at 5. 

In the instant case, representations made on the ce1iified Form ETA 750 clearly indicate that the actual 
minimum requirements for the offered position are two years of experience in the job offered and that 
experience in an alternate occupation is not acceptable. As the actual minimum requirement is two 
years of experience, the petitioner could not hire workers with less than two years of experience for the 
same position. See 20 C.P.R.§ 656.21(b)(5) [2004]. In the letter from the petitioner, 
states that the beneficiary p~rformed the following duties: 

Prepares, seasons, and cooks Iberian Style foods, including soups, salads, 
vegetables, fish, seafood, meat and desserts. Iberian specialties include camarones 
al ajillo, almejas en salsa verde, paella valenciana, mariscada, ternera madrilena and 
flan. 

4 ln a subsequent decision, the BALCA determined that the list of factors for determining whether 
jobs are sufficiently dissimilar as stated in Delitizer is not an exhaustive list. See E & C Precision 
Fabricating, Inc., 1989-INA-249 (Feb. 15, 1991) (en bane). 
5 20 C.P.R.§ 656.21(b)(5) [2004]. 
6 See Frank H. Spanfelner, Jr., 79-INA-188, May 16, 1979; Mecta Corp., 82-INA-48, January 13, 
1982; !nakaya Restaurant cllh/a Robata, 81-INA-86, December 21, 1981; Visual Aids Electronics 
Corp., 81-INA-98, February 19, 1981; Yale University School of!v!edicine, 80-INA 155, August 13, 
1980; The Langelier Co., Inc., 80-INA-198, October 29, 1980; Creative Plantings, 87-INA-633, 
November 20, 1987; Brent- Wood Products, Inc., 88-INA-259, February 28, 1989. 
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These duties are, with the exception of one word, verbatim to the duties of the offered position of 
Iberian style cook, as stated by the petitioner in Item 13 ofFonn ETA 750: 

Prepares, seasons, and cooks Iberian Style foods, including soups, salads, vegetables, 
fish, seafood, meat and desserts. Iberian specialties include camarones al ajillo, 
almejas en salsa verde, apaella valenciana, mariscada, ternera madrilena and flan. 

Experience gained with the petitioner in the offered position may not be used by the beneficiary to 
qualify for the proffered position without evidence that the DOL conducted a Delitizer analysis of 
the dissimilarity of the position offered and the position in which the beneficiary gained experience 
with the petitioner. In the instant case, the beneficiary represented on Form ETA 750, Part 8 that he 
had been employed with the petitioner in the osition of an Iberian style cook. However, he also 
represented that he had been employed by as an Iberian style cook that 
would make it appear he acquired the experience required on the labor certification by employment 
other than with the petitioner. Therefore, if the DOL conducted a Delitizer analysis of the 
dissimilarity of the offered position and the positions in which the beneficiary gained experience, it 
would have concluded that he met the minimum two year requirement based on experience with the 

and not the petitioner. 

In order to utilize the experience gained with the employer, the employer must demonstrate that the 
job in which the alien gained experience was not similar to the job offered for certification. Delit.izer 
Corp. of Newton, 88-INA-482, May 9, 1990 (BALCA). The petitioner failed to establish the 
dissimilarity between the position the beneficiary previously held with the employer and the 
permanent position offered. Therefore, the AAO cannot consider the beneficiary's experience gained 
with the petitioner as qualifying experience to meet the requirements of the labor certification by the 
priority date. 

In general, experience gained with the petitioner in the offered position may not be used by the 
beneficiary to qualify for the proffered position without invalidating the actual minimum 
requirements of the position, as stated by the petitioner on the Fom1 ETA 750: In the instant case, as 
the beneficiary's experience gained with the petitioner was in the position offered, the petitioner 
cannot rely solely on this experience for the beneficiary to qualify for the proffered position. 
Additionally, as the terms of the labor certification supporting the instant I-140 petition do not 
permit consideration of experience in an alternate occupation, and the beneficiary's experience with 
the petitioner was in the position offered, the,experience may not be used to qualify the beneficiary 
for the proffered position. 

As the petitioner did not submit a letter of experience from the there is no 
regulatory-prescribed evidence in the record of proceeding demonstrating that the beneficiary is 
qualified to perform the duties of the proffered positi<?n. The regulation at 8 C.F.R. § 204.5(1)(3) 
provides: 
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(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designation, or meets the requirements 
for the Labor Market Infonnation Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training or 
expenence. 

The non-existence or other unavailability of required evidence creates a presumption of inel igibi I i ty. 
8 C.F.R. § 103.2(b)(2)(i). 

Therefore, the AAO affim1s the director's decision that the petitioner failed to establish that the 
beneficiary met the minimum requirements of the offered position set forth on the labor certification as 
of the priority date. Therefore, the beneficiary does not qualify for classification as a professional or 
skilled 'vvorker under section 203(b)(3)(A) ofthe Act. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


