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§ 203(b)(3) of the Immigration and Nationality Act, H U.S.c. * 115~(hiC'l 
ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your GI'e. All <ll Ihe d<lUIIllc'l1l, 

relaled to this matter have been returned to the office that originally decided your case. Plcase he "lh "cd 111.11 

any further inquiry that you might have concerning your case must be made to that Il!lice. 

If you believe the AAO inappropriately applied the law in reaching its decision. or you ha\'L' addililll1,i/ 
information that you wish to have considered, you may file a mOlion to reconsider or a mOlitlll 10 rcopcn in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion. wilh it Icc III Shjll The 
specific requirements for filing such a motion can be found at H C.F.R. § 103.5. Do not tile any llIotion 
directly with the AAO. Plcase be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any mol ion III he Iiled \\1111111 

30 days of the decision that the motion seeks 10 reconsider or reopen. 

Thank you, 

/t-f'h 
Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.go\ 
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DISCUSSION: The Director, Texas Service Center, denied the immigrant vi"l petition. which '"'' 
then appealed to Administrative Appeals Office (AAO). The appeal was summaril\ dismi"L·L!. Thi, 
motion to reconsider that dismissal was filed on May 19,2009. 

The regulations at 8 C.F.R. § 103.5(a)(2) state, in pertinent part, that "[a) motion to reopen musl state 
the new facts to be provided in the reopened proceeding and be supported by "ITid'lvits or other 
documentary evidence." Based on the plain meaning of "new," a new fact is found to be evidence th'lt 
was not available and could not have been discovered or presented in the previous proceeding.' 

We note that counsel provides neither new evidence nor new law with its motion, ('ounsel mL'''''' 
provides the text of 8 C.F.R. § 204.5(g)(2), and exhorts the AAO to corne to a favorable conclusion, In 
its appeal of the director's decision, the petitioner provided no brief or additional evidence. ('(lunsel 
stated on Form I-290B that the director "erred" in finding that the petitioner did l1(\t suomit sullieienl 
evidence to demonstrate by a preponderance of the evidence that it maintained the continued abilit\ to 
pay the proffered wage. No specific allegation of error was made. 

In his motion, counsel states that it did not intend to submit additional evidence and that the petitioner 
intends to rely on the evidence of record. Counsel requests a decision on the merits. 

In her June 5, 2007 denial, the director determined that the petitioner had not demonstrated its 'Ibtlil\ tll 
pay the proffered wage of $48,000 per year for the years 2005 or 2006. The director revie\\ed the 
petitioner's 2004. 2005, and 2006 federal income tax returns, Form W-2 issued by the pL,titioner 10 thL' 
beneficiary in 2004, pay stubs issued by the petitioner to the beneficiary in 2()()('. <lnd sC\er:tI 01 IhL 
petitioner's bank statements for 2007. A review of the evidence of record reveals no I'lct th'lt could be 
considered "new" under 8 C.F.R. § 103.5(a)(2). All evidence submitted was reviewed 11\ the direclor 
and considered in her deniaL No specific errors in the director's calculations are allq:ed, 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the pro tIered wage. See Matter of Sonegm\'(/, I ~ 1& N Dec. h I ~ 
(Reg'l Comm'r 1967). The petitioning entity in Sonegawa had been in business for mer II \,"Ir, 
and routinely earned a gross annual income of about $100,000. During the year in which Ihe pL'1 il ion 
was filed in that case, the petitioner changed business locations and paid rent Oil hnlh Ihe "Id <lnd 
new locations for five months. There were large moving costs and also a period of lime when IhL' 
petitioner was unable to do regular business. The Regional Commissioner determined Ihat Ihe 
petitioner's prospects for a resumption of successful business operations were well established, The' 
petitioner was a fashion designer whose work had been featured in Time and Look magazine,. lin 
clients included Miss_movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 

, The word "new" is defined as "L having existed or been made for only a short lillle . , ' .', .Il1,1 
discovered, found, or learned <new evidence> .... " Wehster's II New Riwrsid" L'1//l'('I'\I/\' n/,'/ II 11111 n 
792 (1984)( emphasis in original). 



design at design and fashion shows throughout the United States and at colleges and unin'f.sities in 
California. The Regional Commissioner's determination in Sonegawa was based in part OIl Ihe 
petitioner's sound business reputation and outstanding reputation as a couturiere. As ill S()II('gllll'll. 

USCiS may, at its discretion, consider evidence relevant to the petitioner's tinancial ahilil\ that 1,,11, 
outside of a petitioner's net income and net current assets. USCIS may consider such raclors as Ihe 
number of years the petitioner has been doing business, the established historical growth 01 Illl' 
petitioner's business, the overall number of employees, the occurrence of all\ lIlleharacll'ristic 
business expenditures or losses, the petitioner's reputation within its inUlISlr). \\ hether Ih,' 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

In the instant case, the petitioner's net income and net current assets in 2005 and 2001> are less Ihal1 Ihe 
proffered wage. Although on Form ETA 750B, the beneficiary claimed 10 h'lve wor~ed lint hl' 
petitioner since 20(H, the petitioner did not submit evidcnce demonstrating that il Clnplo\ ed a III I paid 
the beneficiary in 2005. The petitioner's 2007 bank statements have no bearing ))11 Ihe petilitlllL"'" 
ability to pay the proffered wage in 2005 or 2006. The petitioner provided no evidence or its repul"tion 
or any uncharacteristic business losses or expenditures, such as in Sonegawa. Thus. viewing the lol"lil\ 
of the circumstances, the petitioner did not establish it possessed the continued "hility 10 I"') till' 
proffered wage. 

In this matter, the petitioner presented no facts or evidence on motion that may be considereu "ne\\ 
under 8 C.F.R. § 103.5(a)(2) and that could be considered a proper basis for a motioll to reopen. The 
petitioner was previously put on notice in the dismissal of its appeal, yet no new evidence ,,,is 
submitted on motion. 

Motions for the reopening or reconsideration of immigration proceedings arc disfavored ror 11lL' "'Illl' 
reasons as petitions for rehearing and motions for a new trial on the basis or newly discmCl'"d 
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Ablldll, 485 U.S. lJ.f (llJSS)) ,\ 
party seeking to reopen a proceeding bears a "heavy burden." INS v. Ablldll, 485 U.S. at 110. Wilh the 
current motion, the movant has not met that burden. The motion will be dismissed. 

Further, 8 C.F.R. § 103.5(a)(1)(iii)(C), requires that motions be "[a]ccompanicd hy a stalell1enl "hl)lll 
whether or not the validity of the unfavorable decision has been or is the subject (\1 ,,11\ iudil'i,,1 
proceeding, and, if so, the court, nature, date, and status or result of the pfllceeding," TIll' iIN,,,lI 
motion did not contain such statement. 

As the motion does not surmount the high burden, it must be denied. 

ORDER: The motion to reopen or reconsider the dismissed appeal IS denied. Ihe pelition 
remains denied. 


