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DISCUSSION: On July 13, 2001, United States Citizenship and Immigration Services
(USCIS), Vermont Service Center (VSC), received an Immigrant Petition for Alien Worker,
Form 1-140, from the petitioner. The employment-based immigrant visa petition was initially
approved by the VSC director on December 5, 2001. The director of the Texas Service Center
(“the director™), however, revoked the approval of the immigrant petition on May 8, 2009, and
the petitioner subsequently appealed the director’s decision to revoke the petition’s approval.
The appeal will be dismissed.

Section 205 of the Act, 8 U.S.C. § 1155, provides that “[t]he Attorney General [now Secretary,
Department of Homeland Security], may, at any time, for what [she] deems to be good and
sufficient cause, revoke the approval of any petition approved by her under scction 204." The
realization by the director that the petition was approved in error may be good and sufficient
cause for revoking the approval. Matter of Ho, 19 1&N Dec. 582, 590 (BIA 1988).

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United
States as a cook, DOT job code 313.361-014 (cook), pursuant to section 203(b)(3}(A)(i) of the
Immigration and Nationality Act (the Act), 8 U.S.C. §1153(b)(3)(A)(i).] As required by statute,
the petition is submitted along with an approved Form ETA 750 labor certification. As stated
earlicr, this petition was approved on December 5, 2001 by the VSC, but that approval was
revoked in May 2009. The director determined that the beneficiary did not have the requisite
work experience in the job offered before the priority date. Accordingly, the director revoked
the approvai of the petition under the authority of 8 C.F.R. § 205.2.

On appeal, current counsel for the petitioner — | N AN - contcnds that the director
has improperly revoked the approval of the petition. Specifically, counsel asserts that the

director did not have good and sufficient cause as required by section 205 of the Immigration and
Nationality Act (the Act); 8 U.S.C. § 1155 to revoke the approval of the petition. For example,
counsel states that the director did not accept the reasonable explanation given for why the business
with which the beneficiary gained his experience would have a CNPJ number that was not
registered until months after the beneficiary claimed he began working for the establishment.

' Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(AY(i), provides for the granting of
preference classification to qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least two years
training or experience), not of a temporary nature, for which qualified workers arc not available
in the United States.

* Current counsel W will be referred to as counsel throughout this decision.
Previous counsel, will be referred to as previous or former counsel or by name.
The AAO notes that|| | I v 2s suspended from the practice of law before the Immigration
Courts, Board of Immigration Appeals (BIA), and Department of Homeland Security (DHS) for

a period of three years from March 1, 2012 to February 28, 2015.
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The record shows that the appeal is properly {iled, timely and makes a specific allegation of error
in law or fact. The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381
F.3d 143, 145 (3d Cir. 2004). The AAO considers all pertinent evidence in the record, including

new evidence properly submitted upon appeal.’

The AAO finds that the director had good and sufficient cause to revoke the approval of the

petition.

As noted above, the Secretary of Homeland Sccurity has the authority to revoke the approval of
any petition approved by her under section 204 for good and sufficient cause. See section 205 of
the Act; 8 U.S.C. § 1155, This means that notice must be provided to the petitioner before a

previously approved petition can be revoked. The regulation at 8§ C.F.R. § 205.2 reads:

(a) General. Any [USCIS] officer authorized to approve a petition under section
204 of the Act may revoke the approval of that petition upon notice to the
petitioner on any ground other than those specified in § 205.1 when the necessity
for the revocation comes to the attention of this [USCIS|. (emphasis added).

Further, the regulation at 8 C.F.R. § 103.2(b)(16) states:

Moreover, Matter of Arias, 19 I&N Dec. 568 (BIA 1988); Matier of Estime, 19 1&N Dec. 450

(i) Derogatory information unknown to petitioner or applicant. If the decision
will be adverse to the applicant or petitioner and is based on derogatory
information considered by the Service [USCIS} and of which the applicant or
petitioner is unaware, he/she shall be advised of this fact and offered an
opportunity to rebut the information and present information in his/her own behalf
before the decision is rendered, cxcept as provided in paragraphs (b}(16)(ii), (iii),
and (iv) of this section. Any explanation, rebuttal, or information presented by or
in behalf of the applicant or petitioner shall be included in the record of
proceeding,

(BIA 1987) provide that:

A notice of intention to revoke the approval of a visa petition is properly issued
for "good and sufficient cause” when the evidence of record at the time of
issuance, if unexplained and unrebutted, would warrant a denial of the visa
petition based upon the petitioner's failure to meet his burden of proof. However,
where a notice of intention to revoke is based upon an unsupported statement,
revocation of the visa petition cannot be sustained.

¥ The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the
documents newly submitted on appeal. See Matter of Soriano, 19 I1&N Dec. 764 (BIA 1988).
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In this casc, the AAO finds that the notice of intention to revoke was properly issued for good
and sufficient cause. In the NOIR, the director stated that the beneficiary’s former employer in
Brazil | (i not have a valid CNPJ number as of the date that the
beneficiary claimed to have begun working for the establishment.” The director concluded that
as the business was not in existence for the c¢ntire time that the beneficiary claimed to have
worked, the beneficiary was not qualified for the position.

Responding to the NOIR, the petitioner submitted the following additional evidence:

o A declaration of the beneficiary stating that he worked for ||| G

from January 5, 1996 to April 27, 1998 and that the business had been operational for
several years before he began working at the establishment;
o A declaration signed by stating that the beneficiary worked
for his company from January 5, 1996 to April 1998 and that he registered the company
with the Brazilian government on July 18, 1996;
An article entitled [N
A table of informal companies in Brazil in 2003;
A Library of Congress Country Study for Brazil; and

e Anarticle entitled TN

Regarding the CNPJ number, counsel for the petitioner stated that the letter from [
B - olves the discrepancy between the date of inception in the CNPJ database and
the beneficiary’s work with the organization prior to the date.” Counsel further stated that Brazil
has a large “informal” economy and the bencficiary was unconcerned and unaware of whether
the business was officially registered. “It is incumbent upon the petitioner to resolve the
inconsistencies by independent objective evidence. Attempts to explain or reconcile the
conflicting accounts, absent competent objective evidence pointing to where the truth, in fact,
lies, will not suffice.” Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988). “Doubt cast on any
aspect of the petitioner’s proof may, of course. lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the visa petition.” [Id. The director
informed the petitioner in the NOIR about the discrepancy between the CNPJ number and the
fact that the Brazilian company did not register its business until six months after the beneficiary
started working there. In response, the petitioner submitted a statement from the owner of the

1 Businesses that are officially registered with the Brazilian government are given a unique CNPJ
number. CNPJ (Cadastro Nacional da Pessoa Juridica) is similar to the federal tax ID or
employer [D number in the United States. The U.S. Department of State has determined that the
CNPJ provides reliable verification with respect to the adjudication of employment-based
petitions in comparing an individual’s stated hire and working dates with a Brazilian-based
company to that Brazilian company’s registered creation date.

* The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications
stated on its labor certification application, as certified by the DOL and submitted with the instant
petition. Matter of Wing's Tea House, 16 1&N Dec. 158 (Acting Reg’l Comm’r 1977).
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Brazilian employer indicating that the business operated prior to being registered. The petitioner
did not submit independent, objective evidence to resolve the discrepancy, such as tax returns,
utility bills, the beneficiary’s work book, soctal security records, payroll records, or other
independent evidence of the business’s operation prior to the registration date.

Thus, the petitioner has not overcome the decision of the director which called into question the
credibility of the evidence establishing the beneticiary’s qualifying employment. The petitioner
has not established that the beneficiary is qualified for the position. Thus, the approval of the
petition may not be reinstated.

Bevond the decision of the director, the record lacks information concerning the petitioner’s
ability to pay the proffered wage.” The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent
part:

Ability of prospective emplover to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability at
the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be either in the
form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on
the priority date, which is the date the Form ETA 750 was accepted for processing by any office
within the employment system of the DOL. See 8§ C.F.R. § 204.5(d).

Here, as noted above, the record shows that the Form ETA 750 was received for processing on
February 26, 2001. The rate of pay or the proffered wage as indicated on the Form ETA 750 is
$12.57 per hour or $22,877.40 per year (based on a 35-hour work per week).”

The only evidence in the record of the petitioner’s ability to pay the proffered wage is a 2000
Form W-2, which covers a period prior to the priority date. The record contains no relevant

® An application or petition that fails to comply with the technical requirements of the law may
be denied by the AAQO even if the Service Center does not identify all of the grounds for denial
in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025,
1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (Sth Cir. 2003); see also Soltane v. DOJ, 381 ¥.3d
143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis).

" The total hours per week indicated on the approved Form ETA 750 is 35 hours. This is
permitted so long as the job opportunity is for a permanent and full-time position. See 20 C.F.R.
§§ 656.3; 656.10(c)(10). The DOL precedent establishes that full-time means at least 35 hours
or more per week. See Memo, Farmer, Admin. for Reg’l. Mngm’t., Div. of Foreign Labor
Certification, DOL Field Memo No. 48-94 (May 16, 1994).



Page 6

evidence (i.e. Forms W-2, federal tax returns, annual statements, or audited financial statements)
to show that the petitioner has the capability to pay the proffered wage from the priority date in
2001 onward.

Therefore, in order for the petitioner to meet its burden of proving by a preponderance of the
evidence that the petitioner is making a realistic job offer and that the petitioner has the
continuing ability to pay the proffered wage from the priority date, USCIS requires the petitioner to
demonstrate financial resources sufficient to pay the beneficiary’s proffered wage, although the
totality of the circumstances affecting the petitioning business will be considered if the evidence
warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm, 1967).

Upon review, the AAO finds that the evidence submitted above is not sufficient to demonstrate
that the petitioner has the continuing ability to pay the proffered wage. For this additional
reason, the approval of the petition will remain revoked.

The approval of the petition will remain revoked for the above stated reasons, with cach
considered as an independent and alternative basis for revocation. In visa petition proceedings,
the burden of proving eligibility for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The director’s decision is affirmed. The approval of the petition remains revoked.



