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PETITION: Immigrant Peltition for Alien Worker as a Skilled Worker or Professional Pursuant to Scction
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your casc. All of the documents
related to this matter have been returned to the office that originaily decided your case. Please be advised thal
any further inquiry that you might have concerning your case must be made to that office.
' !

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion o reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fcc of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Pleasc be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you, o
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Ron Rosenberg
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, Nebraska Service Center, denied the immigrant visa petition. The
petitioner appealed this denial to the Administrative Appeals Office (AAQO), and, on July 24, 2012,
the AAO dismissed the appeal. Counsel to the petitioner filed a motion to reconelder the AAO's
decision in accordance with 8 C.F.R. § 103.5. The motion will be dismissed.

The petitioner is a marketing firm. It seeks to employ the beneficiary permanently in the United
States as a marketing manager. As required by statute, the petition is accompanied by a Form ETA
750, Application for Alien Employment Certification, approved by the United States Department of
Labor (DOL). The director determined that the petitioner had not established that it had the
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa
petition. The director denied the petition accordingly.

The procedural history in this case is documented by the record and incorporated into the decision.
Further elaboration of the procedural history will be made only as necessary.

On motion, the petitioner stated that “during the tax years of 2004, 2005; and 2006, the company

paid compensation to other workers and officers in access [sic] of the wages to be paid to [the

beneficiary].” The petitioner stated that it will use those amounts to pay the beneficiary. The
petitioner did not submit any independent evidence in support of its statements. Simply going on
record without supporting documentary evidence 'is not sufficient for the purpose of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing

" Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

As noted in the AAO’s decision,

[o]n appeal, counsel asserts that the petitioner is able to pay the proffered wage
and notes that line 3 of Schedule A lists the petitioner’s “cost of labor” in 2004,
2005, 2006, and 2007. Counsel did not advise that the beneficiary would replace
any of the petitioner’s workers. The record does not [] name the petitioner’s
workers, state their wages, verify their full-time employment, or provide evidence
that the petitioner has replaced or will replace them with the beneficiary. In
general, wages already paid to others are not available to prove the ability to pay
the wage proffered to the beneficiary at the priority date of the petition and
continuing to the present. Moreover, there is no evidence that the position of any
of the petitioner’s existing workers involves the same duties as those set forth in
the ETA 750. The petitioner has not documented the position, duty, and
termination of any worker who may have performed the duties of the proffered
position. If such employee performed other kinds of work, then the beneficiary
could not have replaced him or her.1 :

' The purpose of the instant visa category is to. provide employers with foreign workers to fill
positions for which U.S. workers are unavailable. If the petitioner is, as a matter of choice, replacing
U.S workers with foreign workers, such an action would be contrary to the purpose of the visa
category and could invalidate the labor certification. However, this consideration does not form the
basis of the decision on the instant appeal.
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On motion, the petitioner did not name the workers to be replaced, indicate their duties, nor state
their wages. Thus, the petitioner has not overcome the decision of the AAO that moneys paid to
other workers may not be credited to the petitioner to establish the ability to pay the proffered wage.

The director’s decision denying the petition also ‘concluded that the beneficiary did not possess the
minimum experience required to perform the offered position by the priority date. The AAO
affirmed the director’s decision and stated that the beneficiary does not qualify for classification as a
professional or skilled worker under section 203(b)(3)(A) of the Act. The petitioner did not address
this matter on appeal. ' |

Furthermore, the motion shall be dismissed for failing to meet an applicable requirement. The
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject of
any judicial proceeding." In this matter, the motion does not contain the statemeni required by
8 C.F.R. § 103.5(a)(1)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which
does not meet applicable requirements must be dismissed. Therefore, because the instant motion did
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must also be
dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence.
See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the
current motion, the movant has not met that burden. The motion will be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
- dismissed, the proceedings will not be reopened or reconsndered and the previous decmom of the
director and the AAO will not be disturbed.

ORDER: The motion is dismissed.



