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policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to
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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa
petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). The
appeal will be rejected as untimely filed.

The petitioner must appeal an unfavorable decision within 30 days of service. 8 C.F.R. §
103.3(a)(2)(i). If the unfavorable decision was mailed, the appeal must be filed within 33 days. 8
C.FR. § 103.8(b). An untimely appeal must be rejected as improperly filed. Neither the Act nor the
regulations grant the AAO authority to extend this time limit.

The filing date is the actual date of receipt at the location designated for filing. 8 C.F.R. §
103.2(a)(7)(1). The appeal must be signed and submitted with the correct fee. Id.

The director issued the decision denying the petition on May 18, 2010. The director properly gave
notice to the petitioner that it had 33 days to file the appeal. The petitioner filed the Form I-290B,
Notice of Appeal or Motion, on February 19, 2013, or 32 months after the decision was issued.’
Accordingly, the appeal is untimely. ‘

If an untimely appeal meets the requirements of a motion to reopen or reconsider, the appeal must be
treated as a motion, and a decision must be made on the merits of the case. 8 C.F.R. §
103.3(a)(2)(v)(B)(2). The official having jurisdiction over a motion is the official who made the last

! Counsel asserts the petitioner’s former representative failed to timely appeal the director’s decision.
However, the petitioner filed the appeal without submitting evidence of a formal bar complaint or setting forth
the criteria for ineffective assistance of counsel. Any appeal or motion based upon a claim of ineffective
assistance of counsel requires:

§)) that the claim be supported by an affidavit of the allegedly aggrieved respondent setting forth
in detail the agreement that was entered into with counsel with respect to the actions to be
taken and what representations counsel did or did not make to the respondent in this regard,

) that counsel whose integrity or competence is being impugned be informed of the allegations
leveled against him and be given an opportunity to respond, and
3) that the appeal or motion reflect whether a complaint has been filed with appropriate

disciplinary - authorities with respect to any violation of counsel’s ethical or legal
responsibilities, and if not why not.

Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), aff’d, 857 F.2d 10 (1* Cir. 1988).

Although the petitioner claims that its counsel was incompetent, in this matter, the petitioner did not properly
articulate a claim for ineffective assistance of counsel under Matter of Lozada,19 I&N Dec. 637 (BIA 1988),
affd, 857 F.2d 10 (1* Cir. 1988). A claim based upon ineffective assistance of counsel requires the affected
party to, inter alia, file a complaint with the appropriate disciplinary authorities or, if no complaint has been
filed, to explain why not. The instant appeal does not address these requirements. The petitioner does not
explain the facts surrounding the preparation of the petition or the engagement of the representative.
Accordingly, the petitioner did not articulate a proper claim based upon ineffective assistance of counsel.
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decision in the proceeding, in this case the Director, Texas Service Center. 8 C.F.R.
§ 103.5(a)(1)(ii).

If an untimely appeal meets the requirements of a motion to reopen or reconsider, the appeal must be
treated as a motion, and a decision must be made on the merits of the case. 8 C.F.R. §
103.3(a)(2)(v)(B)(2). The official having jurisdiction over a motion is the official who made the last
decision in the proceeding, in this case the Director, Texas Service Center. 8 C.F.R.
§ 103.5(a)(1)(ii). As required by 8 C.F.R. § 103.3(a)(2)(ii)-(iv), the director reviewed the appeal
prior to forwarding it to the AAO, and did not conclude that it met the requirements of a motion or
otherwise warrant favorable action.

The untimely appeal must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(Z).

ORDER: The appeal is rejected.



