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ON BEHALF OF PETITIONER:

INSTRUCTIONS:
Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case.
This is a non-precedent decision, The AAO does not avnounce new constructions of law nor establish agency
policy thro.ugh non-precedent decisions, If you believe the AAO incorrectly applied current law or policy to
your case or if you seek to present new facts for consideration, you Jl!C:lY file a motion to reconsider or a
motion to reopen, respectively. Any motion must be filed oil a Notice of Appeal or Motion (form I-290B)
witlliv 33 d,ays of the date of this decision. PleaSe review the Form 'l ·290B instructloJ:lS. :at
http://www.uscis.gov/forms for tJ;Ie latest information on fee, filing location, and other reqUirements.
See also 8 C.P.R.§ 103.5. Do not file a motion cJire(:tly with the AAO.
Th~you,

Br1fi,&fh ItA lcl,b~#~
Ron Rosenberg
Chief, Administrative Appeals Office
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DISCUSSION: The approval of the employment-based immigrant visa petition was revoked by the
' Dir~ctor, Verroont Service Center (the director). The petitioner appealed the revocation to the
Achn:inistta:tive Appeals Office (AAO), and, on September 21,2009, the AAO dismissed the appe~l.
Counsel to the petitioner filed a motion to reconsider or reopen the AAO's decision in accordance
with 8 C.P.R. § 103.5. The mption to reconsider or reopen will be dismissed; however, the AAO
reopened the applicant's case sua sponte. The AAO's decision will be affirmed.
United States Citizenship and Immigration Services (USCIS) regulations require that motions to
reconsider be filed within 30 days of the underlying decision. 8 C.P.R. § 103.5(a)(1)(i). Similarly,
users regglations require that motions to reopen be filed within 30 days of the underlying decision,
except that failure to timely file a motion to reopen may be excused in the discretion of USCIS
where it is demonstrated that the delay was reasonable and was beyond the affected party's control.
ld, {n this m_atter, the motion was properly filed on November 2, 2009, 42 days after the AAO's
September 21, 2009 decision. The record indicates that the AAO's decision was mailed to both the
petitioner at itS business address and to its counsel of record. As the record does not establish that the
failur~ to (ile the 1_11otion within 30 days of the decision was reasonable and beyond the affected
party's control, the motion is untimely and must be dismissed for tha_t reason.
The applic~t's motion is untimely; however, since the petitioner was not afforded an opportunity to
rebut the AAO's finding that it failed to establish the ability to pay the proffered wage, the AAO
reopened the petitioner'S case sua sponte. On Febtuaty 1, 2013, the AAO notified the petitioner that
the immigrant visa petition was reopened sua sponte and provided the petitioner 30 days to submit
evidence to rebut the finding that it failed to establish the ability to pay the proffered wage. On
February 28, 2013, counsel submitted a brief; correspondence from
- - incorporation documents for Wendon; public domain information about the petitioner
and
tax returns; and copies of Internal Revenue Service (IRS) Fol1ll.
W-2, Wage and Tax Statements, for the beneficiary.
The petitioner is a sheet metal fabricating business. It seeks to employ the beneficiary permanently
· in the United States as a sheet metal fabricator. As required by statute, the petition is accompanied
by a Form ETA 750, Application for Alien Employment Certification, approved by the United States
Pepart:IJ1ent of lAbor (DOL), The director detennined that the bqrden of proof required to establish

that the b¢neficiary's marriage was bona fide at its inception and was not entered ii1t.o for the pUJPOSe of
evading the immigration. laws of the United States under section 204(c) of the lmllligration and
Nationality Act (the Act), 8 U.S.C. § 1154(c), had not been met. Thus, the director revoked the
petition's approval. On appeal, the AAO determined that the beneficiary did not enter into a ·
marriage smce the marriage documents were fraqdulent and therefore the beneficiary, could not be
found to have entered into a sham marriage in order to evade·imllligration laws; however, the AAO
determined that the beneficiary is inadmissible for fraud pursuant to section 212(a)(6)(C)(i) of the
Act, 8 U.S.C. § l182(a)(6)(C)(i), and that the petitioner had failed to establish its ability to pay the
proffered .wage. The procedural history in this case is documented by the record and incorporated
into the decision. Further elaboration of the procedural history will be made only as necessary.
Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified inlnligrants
'

'
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who a,re c~pab1e, ~t the time of petitio11ing for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a tempor~ry 11~tu,re, for
which qualified workers ate not available in the United States.
The regt~lation at 8 C.F.R. § 204.5(g)(2) states in pertinent part:
Any petition filed by or for an
employment-b~sed innnigra11t wh.ich requires an offer of ·employment must be
accompanied by evidence that the prospective United States employer has the ability
to pay the proffered wage. the petitioner must demonstrate this ability at the time the
priority date is est~bli~h.e<J C:l!ld co:o..ti111,1ing until the beneficiary obtains lawful
permanent residence. Evidence of this ability shall be either in the form of copies of
annual reports, federal tax returns,· or audited financial statements.

Ability ofprospective employer to pay wage.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification,
was accepted for processing by any office within the employment system of the POL. See 8 C.F.R.
§ .204.5(d). The petitioner must also demonstrate that, on· the priority date, the beneficiary had the
qu~ifications stated 011 its Form ETA750, Appli~tion for Alien Employment Certification, as certified
by the DOL and submitted with the instant petition. Matter of Wing's Tea HoU,se, 16 I&N l)ec. 158
(Acting Reg'l Cotnm'r 1977).
Here, the Form ETA 750 was accepted on January 14, 1998. The proffered w~ge i:lS st~ted on the
Fotm ETA 750 is $23.00 per hour ($47,840.00 per year). The Form ETA 750 states thatthe position
1
·
requires four (4) years of experience in the proffered position or alternate occupation.
The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F,3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly
submitted upon motion.
The evidence in the record of proceeding indicates that the petitioner is a sole proprietorship. On the
petition, the petitioner claimed to have been established ill 1965, to have a gross annual income of
$2,000,000.00, and to currently employ 22 workers. On the Form ETA 75013, signed by the
be11eficiary on December 18,, 1997, the beneficiary claims to have worked for the petitioner since
January 1997.
The petitioner must establish tha,t its job offer to the beneficiary is a realistic one. Because the filing of
an ETA 750 labor certification application establishes a priority date for any immigraJJ.t petitio11 later
based on the ETA 750, the petitioner must establish that the job offer was realiStic as of the priority date
and that the offer remained realistic for e~ch year thereafter, u11til the be11efici~ obtains lawful
permanent residence. The petitioner's ability to pay the proffered wage is an essential element in
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg'l
Cornm'r 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether~ job offer js realistic, USCiS
1

The Form ETA 750 does not identify the acceptable alternate occupation(s).
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requires the petitioner to demonstrate financial resou.rces sufficient to pay the beneficiary's proff~red
wages, altho:ugh the totality of the circumstances affecting the petitioning business Will be considered if
the evidence warrants such consideration. See Matter of Sonegawa, 12 I&N bee. 612 (Reg'l Comm'r
1967).
In determining the petitioner's abilitY to pay the proffered wage during a, given period, US CIS will
first examine whether the petitioner employed and paid the beneficiary during that period. ~f Ole
~tidoner establishes by documentary evidence that it employed the beneficiary at a salary equal to
or greater than ·the proffered wage, the evidence will be considered prima facie proof of the
petitioner's ability to pay the proffered wage. Iii the instant case, the Internal Revenue Service (IRS)
Forms W-2 submitted o.n motion stated the following compensation:
•
•
•
•
~

•
•
•
•
•
•
•
•
•

Compensation of$40,496.73 in 1998.
.Compensation of $41,062.24 in 1999.
Compen.satio!l of $43,638.05 in 2000,
Compensatiot1 of $40;503 ..82 in 2001.
Compensation Of $44,513.06 in 2002.
Compensation of $41,642.14 in 2003.
Compensation of $42,883.39 in 2004.
Compensation of $52,819.32 in 2005.
Cml)pen.sadon of $44,414.83 in 2006.
Compensation of $46,154.58 in 2007.
Compensation of$47,959.19 in 2008.
CompeQSatio.!l of $57,295.06 in 2010.
Compensation of $52~595.82 in 2011.
· Coii1.pensation of $53,486.40 in 2012.

The beneficiary's Forms W-2 issued by the petitioner bear a social security n:umber (SSN) as~ociated
with another individual for years 1998 through 2001 and an individual taxpayer identification
number (ITIN) for year 2002. As such, the Fo.rins ·w -2 do not show that the petitioner actually paid
the instant beneficiru:y t.11e proffered wage or a p~ial proffered wage in 1998 through 2002. The
record contains a letter from the beneficiary admitting to the IRS.that he had utilized
:XXXX2, another person's Social Security Nu:mber (SSN), and a,r_ ____ .,
~~ ~
on some
2

The beneficiary's Fortns W-2 issued by the petitioner for 1998 through ZOOl bear aSSN belonging
to another person. If the petitioner wishes to establish partial payment of the proffered wage 1998
through 2001, in any further filings, "the petitioner must submit evidence to establish that the SSN
was issued to the beneficiary by the Social Security Administration (SSA) or that the wage was
actually paid to the instant beneficiary.
...
3
The beneficiary's Fortn W-"2 issued by the p~tltioner for 4002 bears an ITIN. An ITIN iS a.tax.processing number issued by the IRS to those individuals who do not hav.e a .SSN for filing tax
returns and other tax,.related doc:uments, The petitioner failed to submit docuilientation to establish
that the ITIN listed oil the Form W-2 was validly issued to the beneficiary by the IRS, or
otber ~vide~ce wllj.ch shows that the petitioner actually paid the instant beneficiary the $44,513.06
indicated on the 2002 Fortn W-2.

w
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of b.is Forms W-2 and tax returns. The beneficiary indicated that he h;:u:l <;:oi.lJacted tb~ Social
Security Administration (SSA) who had reissued the Forms W-2 1,mder tb~ S$N assigned to the
beneficiary by the . SSA,
·
however, the record does not contain those
documents or confi11Ilation that the salaries paid to
were indeed paid to the
be:v~ticil!ry.
Therefore, for the years 2005, 2008, and 2010 through 2012 the petitioner has established that it
~mployed aiJd paid the beneficiary the full proffered wage. 4 The petitioner has established that it
p5tid th~ beneficiary partial wages in 2006 and 2007. Since the proffered wage is $47,840.00 per
year, the _petitioner has to es!abii_sh that it can pay the difference between the wages actually paid to
th.e Qep.ef.].ciwy a:pd the proffered wage in 2003, 2004, 2006 and 2007, which is $6,197.86 hi 2003,
·$4,956.61 in 2004, $3,425.17 in 2006; and $1,685.42 in 2007. Fortl;le years 1998 through ZOOZ and
in 20d9, the petitioner has n()t esti:i.blished that it employed and paid the beneficiary the full ot partial
proftereg wage. 5 .
· ·
The petitioner is a sole proprietorship, a business in which one person operates t_h~ b11sine_ss in his or
het personal capacity. Black's Law Dictionary 1398 (7th E<}. 1999). UnJike a corporation, a sole
proprietorship does not ex_ist as. 3Jl . entity apart from the individual owner·. See Matter of United
lnvestm(!nt GrQ1,lp, 19 I&N Dec. 248, 250 (Cmnm'r 1984). Therefore the sole proprietor's: adjusted
gro~~ iACQIDe, .assets and personal liabilities are also considered as part of the petitioner's ability to
pay. · Sole proprietors report income and expenses from their businesses on their individual (Form
1040) federal tax return ·each year. The business-related income and expenses crre reporte<i on
Schedule C and are carried forward to the first page of t_he tax return. Sole propri~tors must sbow
that they can cover their existing business expenses a.s well as pay the proffered wage out of their
ad]t.J.s.ted gross in<;oroe or other available funds. In addition, sole proprietors must show that they cart
s_ustain. themselves and their dependents. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982),
aff'd, 703 F.2d 571 (7th Cif. 1983).
..
.

In Ubt:da, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioner could
Support himself, his sp.ouse and five dependents on a _gross income of slightly more the~,n $ZQ,()()O
wh¢re the benefiCiary's proposed salary was $6,000 or approxiipately th_irty' percen~ 00%) of the .
P,etitioner; s gross Income. ·
·
In th_e instant caSe, the petitioner failed .~o submit any evidence which would illustrate the sole
proprietor's adjusted gross income, yearly household expenses and thus the sol~ propri~tpr's . ~bili~y
4

FormS W-2. reflect that the wages in 2005, 2008 and 2010 through 2012 were paid to a Social
· · Segujty Nu.:mber {SSN) iss11ed to the instan.t beneficiary.
5
Even if the petitioner established that the wages claimed on all of the Fofl!ls W were act11ally·
paid to the instant beneficiary, ·for tbe years 1998 through 2004, the petitioner would oiily have
est~blisbed that it paid partial Wages in those years. Since the proffered wage is $47,840.00 per. year.,.
the petitioner would have to also establish the~,t it can pay the dif:ference between tbe wages actually
paid to the be:t;~eficiary and tbe proffered wage in 1998 through 2004, Which iS.. $7,343.27 in 1998;
$6;777.76 in 1999; $4,201.95 in 2000; $7,336.18 in 2001; $3,326.94 in 2002; $6,197.861~ 2003.; and
$4,979.32 in 2004. ·
.

.,z
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to pay a proffered wage. Going on record without supporting documentary evidence is not -sufficient
for pU,woses of meeting the burden of proof in these proceedii;lgs. Matter of Soffici, 22 I&N Dec,
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg.
Comm. 1972)). Acco~dtngly, for the years 1998 th!:ough present the petitioner did not establish that
it had sufficient adjusted gross income to pay the proffered wage or the difference between the
wages a~tually paid to the beneficiary a,nd the proffered wage plus the sole proprietor's yearly
household expenses.

In addition, USCIS records indicate that the petitioner has filed at least.one other petition, includi:ng
1-140 petition on behalf of another beneficiary. The petitioner would need to demonstrate its
ability to pay the proffered wage for each 1-140 beneficiary from the priority date UIJ,til the
beneficiary obtains petmaneot residen~. Se.e 8 C.F.R. § 204.5(g)(2). The evidence in the record does
not doCll1Jlent the priority date, proffered wage or wages paid to the beneficiary, whether the other
petition has been withdrawn, revoked, or denied, or whether the other beneficiary has obtained lawful
permanent residence. · Thus, it is also concluded that the petitioner has 1_10t established its continuing
ability to pay the proffered wage to the be1_1eficiazy cmd _the proffered Wages to thi be11ef1ciary of its
other petition.
ail

USCIS may consider ·the overall magnitude of the petitioner's business activities in its determination
of the petitioner's ability to pay the proffered wage. See Matter ofSonegawa, 12 I&N Dec. 612
(Reg'l Cormn'r 1967). The petitioning entity in Sonegawa had b~en in business for over 11 years
and routinely earned a gross annual income of about $100,000. During tl}e year in whi·' * the petition
was filed i_n that case, the petitioner changed business loe<itions and paid rent on both the old and
new locations for five months. There were large moving costs and also a period of time when the
petitioner Was 1lilable to do regular business. The Regional Commissioner detefii1ined that the
petitioner's prospects for a resumption of successful busi11ess operations were well established. The
petitioner was a fa~hion designer whose work had been featured in Time and Look magazines. Her
clients included Miss Universe, movie actresses, and society matrons. The petiJioner's clients had
been included in the lists of the best-dressed CaJiforoia women. the petitioner lectured on fa.shion
d_es_ign at design and fashion shows throughout the United States and at colleges and universities in
Califomia. The Regional Commissioner's determination in Sonegawa was based in part on the
petitioner's sound busine~s reputatiqn and outstanding reputation as a couturi~re. As in Sonegawa,
USCIS may, at its discretion, consider evidence relevant to the petitioner's financial @.bility that falls
outside of a petitioner's .net income and net current assets. USC IS may consider such factors ~ the
nuniber of years the petitioner has been doing business, the established historical growth of the
petitioner's business, 1\le overall number of employees, the occummce of any uncharacteristic
business expenditUres or losses, the petitioner's reputation Within its industry, whether the
beneficiary is repl"'cing a former employee or an outsourced service, or any other, evidence that
USCIS deems relevant to the petitioner; s ability to pay the proffered wage.

In the instant case, the prQprietor failed to submit a list ·Of yearly household expenses or tax returns
for any of the relevant years, precluding the AAO from. making a determination as to whether ttl,e
petitio_ner has the ability to pay the proffered wage for those years. In addition, there is no evidence
in the record of the historical growth of the proprietor's business, of the occll.ITence of any
uncharacteristiC business expenditures or losses from which it has since- recovered, or of the
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proprietor's reputation within its industry. Thus, ass~ssipg the totality of th~ circumstap.ces in this
~dividual case, it is concluded that the petitioner has not established that it had the continuing
ability to pay the proffered wage beginning on the priority date.
On motion, counsel contends that the petitioner (Stamford) had access to $91,987 in 1998, $113,125
ill 4000, $90,103 in 2001, $97,174 in 2002 and $141,246 of net income generated by ·
.a
Counsel submits a letter from
company whose business is closely intertwined with
is a sole proprietorship which was owned
by an individual up until 2001 and then owned by the individual's estate thereafter. The letter states
that the same individual and her estate held controlling shares in
. Counsel argues that the
corporate tax return,
financial conditio-n of both companies ~ most accutately reflected in ·
which establishes the ability to pay the proffered wage. There is no evidence in the record and there
are no public records establishing that ''
_ _
_ _
are the same entity or that the '
has been doing .bU$iness as ' . _=_
- _-----,
_
_ _ ; In fact, couns~l freely admits that Wendon is a separate corporation from
: sole proprietorship.
USCIS (legacy INS) has long held that it may not ''pierce the corporate veil" and look to the assets
of a corporation's owner to satisfy the corporation's ability to pay the proffered wage. It is an
elementary rule tha.t a corporation is a separate and distinct legal entity from its owners and
shareholders. See Matter of M, 8 I&N Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd.,
17 I&N Dec. 530 (Comm'r 1980), and Matter ofTessel, 17 I&N Dec. 631 (Acting Assoc. Con'lm'r
1980). Consequently, assets of its shareholders or· of other enterprises or corporations cannot be
considered in determining the petitioning corporation's ability to pay the proffered wage. Therefore,
it follows that
net income cannot be considered in determining
ability to pay
the proffered wage. 7
A labor certification is only valid for the particular job opportunity stated on the application form. ZO
C.P.R. § 656.30(c). If the petitioner is a different entity than the labor certification employer, then it
must establish that it is a successor-in-interest to that entity. See Matter of Dial Auto Repair Shop,
Inc., 19 I&N Dec. 481 (Comm. 1986).
A petitioner may establish a valid successor relationship for imllligtation purposes if it satisfies three
eonditiollS. First, the successor must-fully describe and document the transaction transferring ownership
of all, or a relevant part of, the predecessor. Second, the successor must demonstrate that the job

6

Current incorporation documents reflect that ''
_ _
' was incorporated in
Cop.n~cticut in 1961 and is located at the same address listed for the petitioner and has been issued a
FEIN separate from that issued to the petitioner and listed on the Forms W-2.
7
Moreover, even if the AAO accepted Y· • · net income to establish
: ability to pay
the proffered wage, the petitioner has failed to submit copies of all the relevant portions (Page 1,
, tax returns for 1999 through the present or documentation
Schedule K and Schedule L) of
of the proprietor's adjusted gross income for any relevant year.
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oppotttiirity is the same as originally offered on the labor certification. 11tird, the successor lllUSt prove
. by a preponderance of the. evidence that it is eligible for the imilligtant visa in all respects. 8
n~ ~vjdep.~ ip, th~ record does not sat~fy all three conditions described above because it does not fully
describe and doCUifient the transaction · transferring ownership of the predecessor ap.cJ it does not
demonStrate that the Claimed suceessor is eligible for the i.nufiigtallt vis~ in all respects, inclu.ding
whether it and the predecessor possessed the ability to pay the proffered wage for the relevant periods.
Evidence of transfer of ownership lllUSt sbow th~t the succ:essor not oqly pu.rc;base<i the predecessor's
assets but also that the sueeessot acquired the essential rights and obligations of th~ predecessor
necessary to car~y on the business in the same manner as the predecesSor. The SuccesSor must
continue to oper~t~ the same type of busii.I.ess ~s tbe predecessor, ancl the manner in which ·the ·
business is controlled. must remain substantially the same as it was before th~ ownership tr~n.sfer. ·
The successor must also establish its continuitig ability to pay the proffered.Wage from the date of
bu.siness trapsfer until the benefic;i3,ry adju.sts statu.s to lawful permanent resident ln any further
. filing the petitioner should address this issue.

Beyond the prior d.ecision of the AAO an.d the deCision of the diiec;tor, the:petitioner has also not
established that the beneficiaty is qualified for the offered position. The petitioner must est~l;>ljsh
that the beneficiary .possessed all the education, ·training, and experience specified on the labor
certification as oft.be priority date. 8 C.F.R. § 103.2(b)(l), (12). See Matter ofWing's Tea House, 16
I&N Dec; 158, .159 (Acting Reg. Comm. 1977); see also Matter of Kqtigbak, l4 I&N Dec. 45, 49 .
(Reg. Comrn. 197l ). In evaluating the beneficiary's qualifications, USCIS must look to the job offer
portiOIJ, of ~be labor certification to determine the required qualifications for the position. tJSCIS
may .not ignore a term of the labor certification, nor m.ay it impose addi~iom!l requirements. See
Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 (Conun. 1986). Sf!(! also~
Maci(!.nyv. Smith, 696 F.:2d 1008 (D.C. Cir. 1983); K.RK.lrvine, Inc. v. Landon, 699 F.2d 1006 (9th
Ci_r. 1983); Stewart Infra-Red· Commissary of Massachusetts, Inc. v. Coomey, 66i F.2d 1 (1 ~~ Cir.
1981).
li.I. Jh~ illStant
~~p~fi¢iJce

cas~, th~

labor certification

st~t~s

that the offered position requires four (4) years Of

iP. tb~ pto{feted position, Qi1 the l!,tl;;or certification, the beneficiary claims to qualify for the

offeredposition based on.experience as a sheet metal worker for.
fromJuiy 1988 to~ November 1996; and as a sheet metal worker for the petitioner from January 1997 .
. WJ.til December 18, ·1997, the date on which the labor certification was approved.

8

In addition, if ·
was the petitioner's successor-in-interest, USCIS records indicate ·that
hliS also filed other petitions, inclu<fing I-140 petitions on behalf of other beneficiaries. If
. is a suceessor-in-interest,
would need to .demonstrate its ability to PliY t.h~
prof:f~r~d w~ge for elich I-140 beneficiary from the priority date until the bertefieiaty obtains
•- permanent residence. See 8 C.ER. § 204.5(g)(2). The evidence in the reCQrd ·do~s no~ dOClllp.en_t t,he
·priority date, proffered wage or wages paid to each beneficiary, whether any of the other petitions have.
be-en. WithdraWil, revoked, ·or denied, or whether any of the other beneficiaries have obtained lawful
petmanent residence.

(b)(6)

NON-PRECEDENT DECISION

Page9
The beneficiary's claimed qualifying experience mttst be supported by letters from employers giving
the name, address, and title of the employer, and a description of the beneficiary's experience. See
8 C.F.R. § ZQ4.5(1)(3)(ii)(A). The record contaiQs ~n l!nda!ed letter from
., President,
on
~- letterhead, which states that the beneficiary started working for the
company l!J July 1988 as machine operator and worked his way up to the pOSition of precision sheet
metal fabricator capable of setting up programming and running all machiiiery by the time he left the
company in October 1996; however, the letter does not provide a sufficiently detailed description of
the beneficiary's duties and experience, indicating over what periods of time he performed those
duties or state whether the beneficiary w..as employed on a full time b~~s.
When determ.Wng whether a beneficiary has the required minimum experienee for a position,.
experience gained by the beneficiary with the petitioner in the offered position cannot be considered.
See 20 C.F.R. § 656.21(b)(5) [2004]. This position is supported by the Board of Alien Labor
Certifi~tion Appeals (SALCA) . . See Delitizer Corp~ of Newton, 88-INA-482, May 9, 1990
(BALCA). Delitizer determined that 20 C.f,R. § 656.Z1(b)(6) does require th~t employers establish
"the 'dissirtiilarity' of the position offered fot certification from the position in which the ~ie11
gruned the r.equiJ:ed experience." Delitizer Corp. ofNewton, at 4. In its decision, BALCA stated that
Certifying Officers should consider various f~ctors to est~blish th~t the requirement of dissimilarity
under 20 C.F.R. § 656.21(b)(6) has been met, and that, while Certifying Officers must st().te the
factors considered ~s a basis for their decisions, the employer bears the burden of proof in
establishing that the positions are dissimilar. Delitizer Corp. ofJt{ewton, at 5.

bl the ~t.aJlt ~' J;epresentations ~ade on the certified Form EtA 750 clearly indicate that the actual
minittium requirement for the offered. position is four (4) years ofexperieg~ in the job offered and that
.

experience in an alternate occupation .is not acceptable. IIi the instant case, the beneficiary did not
represent on Form ETA 750, Part B th~t }Je hiid been employed with the petitioner in any position
other than the proffered position. As discussed above, in order to utili~.e the e~perience ga_ined with
the employer, the employer must demonstrate that the job in which the alien gained experience was
not similar to the job offered for certificatio~. Delitizer Corp. of Newton, 88-INA-482, May 9; 1990
(BALCA). The petitioner failed to establish the dissimilarity be.tween the position the beneficiary
previously held ·with the employer and the permanent position offered. Therefore, the AAO cannot
· consider the beneficiary's experience gained with the petitioner as qualifying experience to meet the
requirements of th~ labor certification by the priority date.
The evidence in the record does not establish that the beneficiary posse.ss~d the required experience
set fotth on. the labor Certification by the priority date. Therefore, the petitioner has also {a_iled to
establish that the beneficiary is qualified for the offered position.
The petition will be denied for the above stated reasons, with each considered as an independent and
alternative baSis for denial. In visa petition proceedings, the burden Of proving ·eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.$.C. § 1361. fiere,
that burden has not been met.

.ORDER:

· The motion is denied. The applicant's case is reopened su.a sponte
AAO's decision is affirmed. The petition remains denied.

C~.Dd
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