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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy tbtot1gh non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form 1•290B iilstrqctioils a:t 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly With the AAO. 
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center. 
The AAO dismissed a subsequent appeal on June 4, 2012. The petitioner filed ~ motion to 
te.consider the AAO's decision dismissing the appeal on July 5, 2012. On May 2, 2013, the AAO 
rejected the petitioner's motion to reconsider. The matter is again before the AAO again on a 
motion to "Reconsider/Reopen" filed by the petitioner. the AAO's decision dated May 2, 2013 
rejecting the filing ofthe petitioner's July 5, 2012 motion to reconsider the AAO's June 4, 2012 
decision dismissing the petitioner's appeal is withdtaWil. The AAO will fully consider and 
substantively adjudicate the petitioner's July 5, 2012 motion to reconsider. The motion to reconsider 
will be dismis~ed pursuant to 8 C.f.R. §§ 103.~(a)(1)(i), 103.5(a)(1)(iii)(C), 103.5(a)(3), and 
103.5(a)(4). The AAO's prior decision of June 4, 2012 will be affirmed, 

. I 

The petitioner is a dental laboratory. It seeks to employ the beneficiary permanently in the United 
States as a dental technician. As required by statute, the petition is accompanied by art ETA Forin 
9089, Application for Permanent Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined th~t the petitioner b~d not established tbat it 
had ~e ability to pay the beneficiary the proffered wage beginning on the priority date of the visa 
petition. The director dertied the petition accordingly. As noted above, the AAO dismissed a 
subsequent appeal on the same basis. 

The record shows that .the motion to reconsider is properly filed. The procedural history in this case 
is docU111ented by the record and incorporated into the decision. Further· elabor~tion of the 
procedural history will be made only as necessary. 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on a:n incorrect application of 
law or [USCIS] policy; and (2) establish that the decision was incorrect based on the evidence of 
record at the time of the initial decision. 8 C.F.R § 103.5(a)(3). A motion that does not meet 
applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

The motion to reconsider shall be denied as the motion does not state reasons for reconsideration 
which are supported by pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or [USCIS] policy, nor does the motion establish that the decision was 
incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). 
The petitioner asserts in support of its motion that the petitioner has established the ability to pay the 
proffered wage from the priority date onward. The AAO does not agree. The AAO noted in its 
decision dismissing the petitioner's appeal that the petitioner had not established the ability to pay 
the proffered wage in either 2005, 2006, or 2007. As stated in the AAO's June 4, 2012 decision, 
sole proprietors must show that they can cover their existing business expenses as well as pay the 
proffered wage out of their adjusted gross income or other available fund$. 1 In addition, sole 

1 The request for the sole proprietor's recurring household expenses relate·to years 2005 and 2006 
as the petitioner became a C Corporation in 2007. 
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proprietors must show that they can sustain themselves Cllld their dependents. See Ubeda v. Palmet, 
539 F. S1,1pp 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (ih Cir. 1983). In a Request for Evidence 
(RFE.) froiD the petitioner dated January 7, 2009, the ditectot requested that the sole proprietor 
provide a list of his recurring household expenses so that a determination of the petitioner's ability to 
pay the proffered wage could properly be made. The petitioner failed to provide those expenses at 
that ti.J:ne, and has not provided the sole proprietor's expenses on appeal or in support of its motion to 
reconsider stating that any request for such information was overreaching. The AAO does not agree 
with the petitioner's assertion as such infofrtlation is material to the petitioner's eligibility for the 
ben~fit sought. See [Jbeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), affd, 703 F.2d 571 (71

h Cir. 
1983}. The refusal to provide that info11_11ation alone, justifies the director's original deCision 
denying the petition and the AAO's subsequent dismissal ofthe appeal. The reg1,1lation at 8 C.F.R. § 
204.5(g)(2) states that the dire.ctor may request additional evidence in appropriate cases. The fail11re 
to SUbmit requested evide11ce that precl11des a material line of inquiry shall be groundS for denying 
the petition. See 8 C.F.R. § 103.2(b)(14). · 

Even if the sole proprietor'·s household expenses were not Considered, the petitioner failed to 
establish the a1Jilhy to pay the prof:t'ered wage in2005; The proffered wage is $29,619. In 2005, the 
petitioner submitted a w..,2 Form showi:og wages pa.id to the benefiCiary of $28,000, which is less 
than the proffered wage. The petitioner submitted no evidence of other liquefiable personal assets 
which could have been used to · pay the Wage. This is especially pertinent since the sol~ propJjetor 
reported an adjusted gross income h1 2005 of only $7,159 while the. proprietor's tax returns indicate 
he supported a family of four. In 2006 the sole proprietor's tax return would appeai to state 
sufficient adjusted gross ineome to pay the proffered wage, bu,t again, it Cai.lllot be determined 
whether the reported adjusted gross income is sufficient to pay the wage plus the unknown recurring 
living expenses of the proprietor and his dependents. As noted by the director, the petitioner did not 
submit any evidence of wages paJd to the beneficiary in 2006 or 2007. Further, the petitioner's 2007 
tax tetutn shows insufficient net income or 11et C\lrren.t assets to pay the proffered wage. Counsel 
assertS that the end of year cash noted on Schedule L of the petitioner's 2007 tax return should be 
considered as an additional asset with Which to pay the proffered wage: Again, the MO does not 
agree as that cash sum has already been conside.red when ·determining the petitioner's net current 
assets and may not be counted twice in an ability to pay arialysis as set forth in the AAO's June 4, 
2014 decision. 

As an additiomd basis for deqying the petitioner's appeal, the AAO noted in its June 4, 2012 
decision that the petitioner had filed two Form I-1Z9 petitions ai_ld fiv¢ Form I-140 petitions since the 
June 30, 200.5 priority date. The AAO stated that the petitioner would need to est.ablish the ability to 
pay· these workers their reSpective wages from their .respective priority dates in addition to the wages 

. of the presep.t benefich.J,ry. The petitioner did not address this issue in its motion to reconsider. 

Finally, the motion shall be dismissed for failing to meet an applicable .requirement. The regulation 
at 8 C.P.R. §§ 103.5(a)(1)(iii) lists the filing requiremei)~S for rp.otions to reopen and motions to 
reconsider. Section 103.5(a)(1)(iii)(C) requites that motions be "[a]ccompanied by a statement 
a.bo11t whetber or I)Ot the v&I_idity of the unfavorable decision has been ot is the subject of any 
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judicial proceeding." In this matter, the motion does not contain the statement required by 8 C,F.R. 
§ 103.5(a)(l)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not 
meet applicable requirements must be dismissed. Therefore, because the instant motion did not meet 
the applicable filip.g requ,irements listed in 8 C.F.R. § 103.5{a)(l)(iii)(C), it must also be dismissed 
for this reason. 

In visa petition proceedings, the burden of proving eligibility remains entirely with ~he petitioner. 
Section 291 of the Act, 8 lJ._S.C. § 1361. The petitioner has not met that outden" 

ORDER: The motion to reconsider is denied. The AAd's decision of June 4, 20i2 is. affirmed. The 
petition remains denied. 


