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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center.
The petitioner appealed to the Administrative Appeals Office (AAO). The AAO dismissed the
appeal. Counsel to the petitioner filed a motion to reopen and reconsider the AAO's decision in
accordance with 8 C.F.R. § 103.5. The motion will be dismissed.

The petitioner describes itself as a fuel distributor. The petitioner seeks to employ the
beneficiary permanently in the United States as a comptroller. As required by statute, the
petition is accompanied by a Form ETA 750, Application for Alien Employment Certification,
approved by the United States Department of Labor (DOL). The director determined that the
petitioner failed to demonstrate a successor-in-interest relationship between the instant petitioner
and who is listed as the employer on the approved labor certification. The
director determined that no immigrant petition has been approved; and therefore, the instant petition
could not be deemed valid under the provisions of the American Competitiveness in the 21%
Century Act of 2000 (AC 21). The director also determined that the petitioner had not established
that it had the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition. The director determined that the petitioner had failed to
demonstrate that the beneficiary had all the education, training, and experience specified on the
labor certification as of the petition’s priority date. The director denied the petition accordingly.

The AAO dismissed the appeal, finding that there was insufficient evidence in the record of
proceeding to establish a successor-in-interest relationship between the petitioner,

and ' and that no immigrant petition has been approved.
Therefore, the AAO affirmed the director’s finding that the instant petition could not be deemed
valid under the provisions of AC21. The AAO also determined that despite the fact that the
petitioner filed the petition without a valid labor certification the petitioner had also failed to
establish the continuing ability to pay the beneficiary the proffered wage beginning on the
priority date of the visa petition. The AAO determined that the petitioner had demonstrated that it
was more likely than not that the beneficiary had all the education, training, and experience
specified on the labor certification as of the petition’s priority date, and withdrew that portion of the
director’s decision.

A motion to reconsider must state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was based on an incorrect application
of law or United States Citizenship and Immigration Services (USCIS) policy. A motion to
reconsider a decision on an application or petition must, when filed, also establish that the
decision was incorrect based on the evidence of record at the time of the initial decision.
8 C.F.R. § 103.5(a)(3).

Furthermore, a motion to reopen and reconsider must meet all applicable requirements. The
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]Jccompanied by a
statement about whether or not the validity of the unfavorable decision has been or is the subject
of any judicial proceeding." In this matter, the motion does not contain the statement required by
8 C.F.R. § 103.5(a)(1)(iii))(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion
which does not meet applicable requirements must be dismissed.
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The procedural history in this case is documented by the record of proceeding and incorporated
into the decision. Further elaboration of the procedural history and case precedent will be made
only as necessary.

A review of the AAQO’s decision reveals that the AAO accurately set forth a legitimate basis for
the denial with respect to the above noted issues. On motion, the petitioner requests that the
AAO reconsider whether the provisions of AC21 allow the beneficiary to port from an
unapproved petition. The petitioner states that the fact that it does not have an approved labor
certification is not relevant in the context of the AC21 adjudication. The petitioner also asserts
that USCIS did not follow its own policies in requiring the petitioner to establish the ability to

pay.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the
Act, 8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to
qualified immigrants who hold baccalaureate degrees and are members of the professions.

Counsel asserts on appeal that the petition is still "approvable" under the terms of AC21, and
cites to a Yates memo. ' The AAO does not agree that the terms of AC21 make it so that the
instant immigrant petition can be approved despite the fact that the petitioner has not
demonstrated its eligibility. As noted above, AC21 allows an application for adjustment of
status® to be approved despite the fact that the initial job offer is no longer valid. The language

' The petitioner cites to a Yates memo dated 2005. See Interoffice Memo. from Michael Yates,
Acting Director of Domestic Operations, USCIS, to Regional Directors and Service Center
Directors, Interim guidance for processing I-140 employment-based immigrant petitions and I-
485 and H-1B petitions affected by the American Competitiveness in the Twenty-First Century
Act of 2000 (AC21) (Public Law 106-313), (December 27, 2005). The regulation at 8 C.F.R. §
103.3(c ) provides that precedent decisions of USCIS are binding on all its employees in the
administration of the Act. The AAO will thus apply Matter of Al Wazzan, 25 1&N Dec. 359
(AAO 2010), in this case.

* The AAO notes that after the enactment of AC21, USCIS altered its regulations to provide for
the concurrent filing of immigrant visa petitions and applications for adjustment of status. This
created a possible scenario wherein after an alien's adjustment application had been pending for
180 days, the alien could receive and accept a job offer from a new employer, potentially
rendering him or her eligible for AC21 portability, prior to the adjudication of his or her
underlying visa petition. A USCIS memorandum signed by William Yates, May 12, 2005,
provides that if the initial petition is determined "approvable", then the adjustment application
may be adjudicated under the terms of AC21. See Interim Guidance for Processing Form 1-140
Employment-Based Immigrant Petitions and Form I-485 and H-1B Petitions Affected by the
American Competitiveness in the Twenty-First Century Act of 2000 (AC21) (Public Law 106-
313) at 3. This memorandum was superseded by Matter of Al Wazzan, 25 1&N Dec. 359 (AAO
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of AC21 states that the I-140 "shall remain valid" with respect to a new job offer for purposes of
the beneficiary's application for adjustment of status despite the fact that he or she no longer
intends to work for the petitioning entity provided (1) the application for adjustment of status
based upon the initial visa petition must have been pending for more than 180 days and (2) the
new job offer the new employer must be for a "same or similar" job. A plain reading of the
phrase "will remain valid" suggests that the petition must be valid prior to any consideration of
whether or not the adjustment application was pending more than 180 days and/or the new
position is same or similar. In other words, it is not possible for a petition to remain valid if it is
not valid currently. The AAO would not consider a petition wherein the initial petitioner has not
demonstrated its eligibility to be a valid petition for purposes of section 106(c) of AC21. This
position is supported by the fact that when AC21 was enacted, USCIS regulations required that
the underlying I-140 be approved prior to the beneficiary filing for adjustment of status. When
AC21 was enacted, the only time that an application for adjustment of status could have been
pending for 180 days was when it was filed based on an approved immigrant petition. Therefore,
the only possible meaning for the term "remains valid" was that the underlying petition was
approved and would not be invalidated by the fact that the job offer was no longer a valid offer.
See Matter of Al Wazzan, 25 1&N Dec. 359 (AAO 2010).

The operative language in section 204(j) and section 212(a)(5)(A)(iv) of the Act states that the
petition or labor certification “shall remain valid” with respect to a new job if the individual
changes jobs or employers. The term “valid” is not defined by the statute, nor does the
congressional record provide any guidance as to its meaning. See S. Rep. 106-260; see also H.R.
Rep. 106-1048. Ciritical to the pertinent provisions of AC21, the labor certification and petition
must be “valid” to begin with if it is to “remain valid with respect to a new job.” Section 204(j)
of the Act, 8 U.S.C. § 1154(j) (emphasis added).

Statutory interpretation begins with the language of the statute itself. Pennsylvania Department
of Public Welfare v. Davenport, 495 U.S. 552 (1990). We are expected to give the words used in
the statute their ordinary meaning. Chevron, U.S.A., Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984). Furthermore, we are to construe the language in question in harmony
with the thrust of related provisions and with the statute as a whole. K Mart Corp. v. Cartier
Inc., 486 U.S. 281, 291 (1988) (holding that construction of language which takes into account
the design of the statute as a whole is preferred); see also COIT Independence Joint Venture v.
Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA
1996).

With regard to the overall design of the nation’s immigration laws, section 204 of the Act
provides the basic statutory framework for the granting of immigrant status. Section
204(a)(1)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F), provides that “[a]ny employer desiring and
intending to employ within the United States an alien entitled to classification under section . . .
203(b)(3) . . . of this title may file a petition with the Attorney General [now Secretary of
Homeland Security] for such classification.” (Emphasis added.)

2010), which determined that the petition must have been valid to begin with if it is to remain
valid with respect to a new job.
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Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs USCIS’s authority to approve an
immigrant visa petition before immigrant status is granted:

After an investigation of the facts in each case . . . the Attorney General [now
Secretary of Homeland Security] shall, if he determines that the facts stated in the
petition are true and that the alien in behalf of whom the petition is made is . . .
eligible for preference under subsection (a) or (b) of section 203, approve the
petition and forward one copy thereof to the Department of State. The Secretary
of State shall then authorize the consular officer concerned to grant the preference
status.

Statute and regulations allow adjustment only where the alien has an approved petition for
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1),

2.7

Pursuant to the statutory framework for the granting of immigrant status, any United States
employer desiring and intending to employ an alien “entitled” to immigrant classification under
the Act “may file” a petition for classification. Section 204(a)(1)(F) of the Act, 8 U.S.C.

- § 1154(a)(1)(F). However, section 204(b) of the Act mandates that USCIS approve that petition
only after investigating the facts in each case, determining that the facts stated in the petition are
true and that the alien is eligible for the requested classification. Section 204(b) of the Act,
8 U.S.C. § 1154(b). Hence, Congress specifically granted USCIS the sole authority to approve
an immigrant visa petition; an alien may not adjust status or be granted immigrant status by the
Department of State until USCIS approves the petition.

Therefore, to be considered “valid” in harmony with the portability provisions of AC21 and with
the statute as a whole, an immigrant visa petition must have been filed for an alien that is entitled
to the requested classification and that petition must have been approved by USCIS pursuant to
the agency’s authority under the Act. See generally section 204 of the Act, 8 U.S.C. § 1154. A
petition is not validated merely through the act of filing the petition with USCIS or through the
passage of 180 days.

The portability provisions of AC21 cannot be interpreted as allowing the adjustment of status of
an alien based on an unapproved visa petition when section 245(a) of the Act explicitly requires
an approved petition (or eligibility for an immediately available immigrant visa) in order to grant
adjustment of status. To construe section 204(j) of the Act in that manner would violate the
“elementary canon of construction that a statute should be interpreted so as not to render one part
inoperative.” Dept. of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994).

3 We note that the Act contains at least one provision that does apply to pending petitions; in that
instance, Congress specifically used the word “pending.” See section 101(a)(15)(V) of the Act, 8
U.S.C. § 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based petitions
that have been pending three years or more).
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USCIS will not construe section 204(j) of the Act in a manner that would allow ineligible aliens
to gain immigrant status simply by filing visa petitions and adjustment applications, thereby
increasing USCIS backlogs, in the hopes that the application might remain unadjudicated for 180
days.4

The enactment of the job flexibility provision at section 204(j) of the Act did not repeal or
modify sections 204(b) and 245(a) of the Act, which require USCIS to approve an immigrant
visa petition prior to granting adjustment of status. Therefore, the provisions of AC21 do not
allow the beneficiary to port until and unless the underlying Form I-140 is approved.

In this case, the beneficiary’s initial employer was | ) the company that filed the
labor certification. __ _ . 7 77777777 onbehalf
of the beneficiary. The director denied the petition because the petitioner, . did

not establish its ability to pay the proffered wage. The AAO affirmed that decision on April 7,
2008. Thus, the petition that the beneficiary seeks to port off of was not an approved petition.
The fact that the current petitioner seeks to employ the same beneficiary more than 180 days
after the beneficiary filed the Form 1-485 does not allow the petitioner to utilize the labor
certification of the beneficiary’s previous employer,

, concedes that the instant petition was not filed under the premise that the petitioner
is the successor-in-interest to ' i Accordingly, it has not been established that
the petition is accompanied by a valid individual labor certification from the DOL which pertains
to the proffered position. See Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine,
Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts,
Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). Because the instant Form I-140 petition is not
accompanied by a valid labor certification, the petition must be denied.

As noted above, the petitioner asserts that USCIS did not follow its own policies in requiring the
petitioner to establish the ability to pay the proffered wage.

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part:

* Moreover, every federal circuit court of appeals that has discussed the portability provision of
section 204(j) of the Act has done so only in the context of deciding an immigration judge’s
jurisdiction to determine the continuing validity of an approved visa petition when adjudicating an
alien’s application for adjustment of status in removal proceedings. Sung v. Keisler, 2007 WL
3052778 (5™ Cir. Oct. 22, 2007); Matovski v. Gonzales, 492 F.3d 722 (6™ Cir. Jun. 15, 2007);
Perez-Vargas v. Gonzales, 478 F.3d 191 (4™ Cir. 2007). In Sung, the court quoted section 204(j) of
the Act and explained that the provision only addresses when “an approved immigration petition
will remain valid for the purpose of an application of adjustment of status.” Sung, 2007 WL
3052778 at 1 (emphasis added). Accord Matovski, 492 F.3d at 735 (discussing portability as
applied to an alien who had a “previously approved 1-140 Petition for Alien Worker”); Perez-
Vargas, 478 F.3d at 193 (stating that “[s]ection 204(j) . . . provides relief to the alien who changes
jobs after his visa petition has been approved”). Hence, the requisite approval of the underlying visa
petition is explicit in each of these decisions.
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Ability of prospective employer to pay wage. Any petition filed by or for an
employment-based immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United States employer has the
ability to pay the proffered wage. The petitioner must demonstrate this ability at
the time the priority date is established and continuing until the beneficiary
obtains lawful permanent residence. Evidence of this ability shall be either in the
form of copies of annual reports, federal tax returns, or audited financial
statements.

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on
the priority date, which is the date the Form ETA 750 was accepted for processing by any office
within the employment system of the DOL. The proffered wage is $80,000.00. As the petitioner
is not a successor-in-interest to ) , the company that filed the labor certification,
the AAO will not consider the tax returns of in the instant case. The only tax
returns of record for the petition are from 2009, 2010 and 2011. These returns show that the
petitioner has the ability to pay the proffered wage in 2009, 2010, and 2011. Nevertheless, the
petitioner must establish the ability to pay the proffered wage from the priority date in 2001.5 As
there is no evidence of record that the petitioner could pay the proffered wage from 2001 to
2008, the petitioner has not established the ability to pay as required by the regulation. 8 C.F.R.
§ 204.5(g)(2). For this additional reason the petition may not be approved.

It is noted that although the petitioner . stated that it was willing to
employ the beneficiary full-time as a comptroller, the record of proceeding contains a Form G-
325A, Biographic Information which is signed by the beneficiary under penalty of perjury and is
dated July 31, 2007. On the Form G-325A the beneficiary stated that he has been employed as

_ - from November 2001 to the
present. This also calls into question the validity of the claim that the beneficiary intends to
work as a comptroller. The insufficiency of the evidence cast doubt on the petitioner’s proof.
Doubt cast on any aspect of the petitioner’s proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition. It is
incumbent on the petitioner to resolve any inconsistencies in the record by independent objective
evidence, and attempts to explain or reconcile such inconsistencies, absent competent objective
evidence pointing to where the truth, in fact, lies, will not suffice. See Matter of Ho, 19 1&N
Dec. 582, 591-592 (BIA 1988).

A motion to reconsider must establish that the decision was incorrect based on the evidence of
record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). The petitioner has not done so
in the instant matter. Therefore, because the instant motion did not meet the applicable filing

> The priority date is the date the labor certification was accepted for filing. In this case, the
petitioner submitted the labor certification of , so the petitioner must establish
the ability to pay the proffered wage from February 13 2001. The Yates memo cannot be read
to make an unapproved petition valid for porting purposes under Matter of Al Wazzan, 25 1&N at
359. The guidance reflected in that memo about the petitioner’s ability to pay the proffered wage
is in the context of a valid port which is not present in this case.
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requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it must be dismissed for this reason.

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the
same reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered
evidence. See INS v. Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)).
A party seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110.
With the current motion, the movant has not met that burden.

For these reasons, considered both in sum and as separate grounds for denial, the petition may
not be approved. In visa petition proceedings, it is the petitioner's burden to establish eligibility
for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende,
26 1&N Dec. 127, 128 (BIA 2013). The petitioner has not met that burden.

ORDER: The motion to reopen/reconsider is dismissed, and the AAO’s prior decision,
dated May 22, 2013, is affirmed. The petition remains denied.



