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DISCUSSION: The Director, Nebraska Service Center, denied the preference visa petition. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner is a gas station. It seeks to employ the beneficiary permanently in the United States as
a general manager. As required by statute, the petition is accompanied by a labor certification
application approved by the United States Department of Labor (DOL). The director determined
that the petitioner had not established that the petition requires at least two years of training or
experience and, therefore, that the beneficiary cannot be found qualified for classification as a skilled
worker. The director also determined that the petitioner had not demonstrated that the beneﬁcxary met
the minimum requuements for the position. The: d1rector denied the petition accordingly.

The record shows that the appeal is properly filed, timely and makes a specific allegatlon of error in
law or fact. The procedural history in this case is documented by the record and incorporated into
the decision. Further elaboration of the procedural history will be made only as necessary.

As set forth in the director’s July 21, 2009 denial, the primary issues in this case are whether or not
the petitioner has established that the petition requires at least two years of training or experience
such that the beneficiary may be found qualified for classification as a skilled worker, and whether
or not the beneficiary is qualified to perform the duties of the proffered position according to the
terms of the labor certification.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants

who are capable, at the time of petitioning for classification under this paragraph, of performing

skilled labor (requiring at least two years training or experience), not of a temporary nature, for

which qualified workers are not available in the United States. Section 203(b)(3)(A)(iii) of the Act, 8

U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified

immigrants who are capable, at the time. of petitioning for classification under this paragraph, of

performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not -
available in the United States. :

Here, the Form I-140 was filed on August 17, 2007. On Part 2.e. of the Form 1-140, the petitioner
indicated that it was filing the petition for a professronal or a skilled worker.

The AAO conducts appellate review on a de novo bas1s See Soltane v. DOJ 381 F.3d 143, 145 (3d
Cir. 2004). The AAO con51ders all pertinent evidence in the record, including new evidence
properly submitted upon appeal.! On appeal, counsel submits evidence to establish that the labor
certification originally required two years of experience in the job offered or three years in a related

! The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The
- record in the instant case provides no reason to preclude consideration of any of the documents
newly submitted on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988).
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occupation, and that the requirements were reduced during the labor certification process at the
instruction of the DOL. On appeal, counsel and the petitioner assert that there was no intentional or
deliberate wrong doing and that the beneficiary meets the requirements of the labor certification.

The regulation at 8 C.F.R. § 204.5(1) providesv in pertinent part:

(4) Differentiating between skilled and other workers. The determination of whether a
worker is a skilled or other worker will be based on the requirements of training -
and/or experience placed on the job by the prospective employer, as certified by the
Department of Labor.

In this case, the labor certification indicates that the position requires completion of high school, and
six months of experience in the job offered or one year of experience in the related occupation of
administrative manager. However, the petitioner requested the skilled worker classification on the

 Form 1-140. There is no provision in statute or regulation that compels United States Citizenship
.and Immigration Services (USCIS) to readjudicate a petition under a different visa classification in
response to a petitioner’s request to change it, once the decision has been rendered. A petitioner
may not make material changes to a petition in an effort to make a deficient petition conform to
USCIS requirements. See Matter of Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm’r 1988).

The evidence submitted does not establish that the petition 'réquires at least two years of training or
experience such that the beneficiary may be found qualified for classification as a skilled worker.

The director also determined that the petitioner had not demonstrated that the beneficiary met the
minimum requirements for the position.

The beneficiary must meet all of the requirements of. the offered position set forth on the labor
certification by the priority date of the petition. 8 C.F.R. § 103.2(b)(1), (12). See Matter of Wing’s
Tea House, 16 1&N Dec. 158, 159 (Acting Reg’l Comm’r 1977); see also Matter of Katigbak, 14
I&N Dec. 45, 49 (Reg’l Comm r 1971).

In evaluating the labor certification to determine the required qualifications for the position, USCIS
may not ignore a term ‘of the labor certification, nor may it impose additional requirements. See
Matter of Silver Dragon Chinese Restaurant, 19 1&N Dec. 401, 406 (Comm’r 1986). See also
Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon; 699 F.2d 1006 (9th
Cir. 1983); Stewart Infra—Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir.
1981).

i )
In the instant case, the labor certlﬁcatlon states that the offered position has the following minimum
requirements:;

EDUCATION :
Grade School: None required.
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High School: Required.

College: None required.

College Degree Required: None requlred

Major Field of Study: None required.

TRAINING: None Required.

EXPERIENCE: Six months in the job offered or one year in the related occupation of manager —
administrative.

OTHER SPECIAL REQUIREMENTS: None.

The labor certification states that the beneficiary qualifies for the offered position based on

experience as a. general manager with from January 1977 until
December 1980. No other experience is listed. The labor certification also states that the beneficiary
completed a B.A. degree at in 1976. The beneficiary s1gned the

labor certification under a declaration that the contents are true and correct under penalty of perjury.
The regulation at 8 C.F.R. § 204.5(1)(3) provides:
(i1) Other documentation— |

(A) General. Any requirements of training or experience for skilled workers,

~ professionals, or other-workers must be supported by letters from trainers or
‘employers giving the name, address, and title of the trainer or employer, and a
description of the training received or the experience of the alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must be
accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the requirements
for the Labor Market Information Pilot Program occupation designation. The
minimum requirements for this classification are at least two years of training or
experience.

(D) Other workers. If the petition is for an unskilled (other) worker, it must be
accompanied by evidence that the alien meets any educational, training and
experience, and other requirements of the labor certification.

The record does not contain any experience letters or any evidence to document the beneficiary’s
completion of high school. On appeal, the petitioner states that the beneficiary has the required
experience and education. However no evidence was provided to document the beneficiary’s
experience or education. Going on record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec.

158, 165 (Comm’r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg’l
Comm’r 1972)).
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The AAQ affirms the director’s decision that the petitioner failed to establish that the beneficiary
 met the minimum requirements of the offered position set forth on the labor certification as .of the
priority date. Therefore, the beneficiary does not qualify for classification as a professional or skilled
worker under section 203 (b)(3)(A) of the Act.

"An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

Beyond the decision of the director, the petitioner also failed to establish that it is a successor-in-
interest to the entity that filed the labor certlﬁcatlon The petitioner is a different entity from the
employer listed on the labor certification.? A labor certification is only valid for the particular job
opportunity stated on the application form. 20 C.F.R. § 656.30(c). If the petitioner is a different
entity than the labor certification employer, then it must establish that it is a successor-in-interest to
that entity. See Matter of Dial Auto Repair Shop, Inc., 19 1&N Dec. 481 (Comm’r 1986).

A petitioner may establish a valid successor relationship for immigration purposes if it satisfies three
conditions. First, the successor must fully describe and document the transaction transferring
ownership of all, or a relevant part of, the predecessor. Second, the successor must demonstrate that
the job opportunity is the same as originally offered on the labor certification. Third, the successor
must prove by a preponderance of the evidence that it is eligible for the immigrant visa in all
respects.

The evidence in the record does not satisfy all three conditions described above because it does not.
fully describe and-document the transaction transferring ownership of the predecessor, it does not

demonstrate that the job opportunity will be the same as originally offered and it does not

demonstrate that the claimed successor is eligible for the immigrant visa in all respects, including
whether it and the predecessor possessed the ability to pay the proffered wage for the relevant

periods. Accordingly, the petition must also be denied because the petitioner has failed to establish

that it is a successor-in-interest to the employer that filed the labor certification.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petmoner Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

2 The employer listed on the labor certification is , located at
The labor certification indicated that the work location was at that
address. The petitioner listed on the Form 1-140 is located at

The petition states that the beneficiary will work at this
address. :
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ORDER: ‘The appeal is dismjsséd.



