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PETITION:  Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section
"~ 203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returnéd to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the -AAQ inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The .
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you, . - .

Ron Rosenberg = o
Acting Chief, Administrative Appeals Office

WwWw.uscis.gov
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DISCUSSION: The Director, Texas Service Center (the director) denied the employment-based
immigrant visa petition. The petitioner subsequently filed two motions to reopen and reconsider,
both of which the director denied. The petitioner appealed the latest denial of the motion to reopen
and reconsider to the Administrative Appeals Office (AAO). The appeal will be dismissed.

The petitioner describes itself as a retail store. It seeks to permanently employ the beneficiary in the
United States as a retail manager. The petitioner requests classification of the beneficiary as a
professional or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality
Act (the Act), 8 U.S.C: § 1153(b)(3)(A). The petition is accompamed by a labor certification
'v-approved by the U.S. Department of Labor.

The director’s decision denying the petition concluded that the petitioner was no longer able to
" employ the beneficiary.and that the petitioner had not established that,

was a petitioning successor-in-interest. The director also found that the petitioner had failed establish
that the beneficiary was eligible toport to new employment pursuant to section 204(j) of the Act and
the beneficiary could not port to , based on a pending immigrant visa
petition. : : ‘

The appeal is properly filed and makes a specific allegation of error in law or fact. The procedural
~ history in this case is documented by the record and incorporated into the decision. Further
elaboration of the procedural history will be made only as necessary.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly
submitted upon appeal.'1 On appeal, counsel submits the Form I-290B. Notice of Appeal or Motion,
and copies of documentation previously provided.

On December 3, 2007, filed the immigrant visa
 petition, indicating that it was located at 5 ) ) and identified
itself with Federal Employment Identity Number . On June 9, 2009, the director issued a
request for evidence (RFE) inquiring whether the petitioning entity on the ETA 750 labor
. certification and the Form I-140 immigrant visa petition had the ability to pay
the proffered wage. The RFE specifically requested annual reports, U.S. federal tax returns or
audited financial statements for in 2003, 2006, 2007 and 2008. On July 9,

- 2009, _ . informed the director that the petitioner was unable to continue with the

! The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B,
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(1). The record in the instant case
provides no reason to preclude consideration of any of the documents newly submitted on appeal
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988).

? Ms. was only authorized to represent even though she was
employed by the same law office which represented on the labor certification
and immigrant visa petition. The Form G-28 accompanying the response to the RFE in this case was
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process of the petition.” The record contains a letter.from < .. ___._.__ ___ _.____, _... indicating that
it wished to employ the beneficiary and provided tax returns for formerly

with Federal Employment Identlfrcatron Number (FEIN) On
motion and appeal, counsel® stated that “and

are “sister” companies owned by the same family, that the job offer remains the same and that the
petitioner wished to port the pendmg 1mm1grant visa petition. .

As a threshold issue, the petitioner has not established that and
are the same entity, other than asserting that both companres are owned by the same
individuals.” While counsel implies that is doing business as
all of the addresses-and FEINS listed on the ETA 750 labor certification and the Form
I-140 immigrant petition indicate that the original petitioner is a separate
and distinct entity from = ; . The petitioner has failed to establish that
is the same business as Therefore, the AAO is
not persuaded that is the same entity as the petitioner. A labor
certification is only valid for the partlcular ]Ob opportunity stated on the application form. 20 C.F.R.
§ 656.30(c). If ~ is a different entity than the labor certification
employer, then it must establish that it is a successor-in-interest to that entrty See Matter of Dzal '
Auto Repair Shop, Inc., 19 I&N Dec. 481 (Comm T 1986)

The petitioner, - also failed to estabhsh that ‘
is a successor-in-interest. ' :

A petitioner may establish a valid successor relationship for immigration purposes if it satisfies three
conditions. First, the successor must fully describe and document the transaction transferring ownership
of all, or a relevant part of, the predecessor. Second, the successor must demonstrate that the job

not signed by the petitioning entity. Instead, it appears to have been signed on behalf of the entity to
which the beneficiary wishes to_port. Thus, we cannot recognize Ms. as representing the -
beneficiary.
3 The assertions of counsel do not. constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534
931A 1988); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

On appeal, submitted a properly executed Form G-28, Notice of Entry of
Appearance as Attorney, for the petitioner. He will be referred to as counsel.
d The assertions of counsel do not .constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533 534
(BIA 1988); Matter of Ramirez-Sanchez; 17 1&N Dec. 503, 506 (BIA 1980). :
o Corporations are classified as members of a controlled group if they are connected through certain
stock owﬁership. All corporate members of a controlled group are treated as one single entity for tax
-purposes (i.e., only one set of graduated income tax brackets and respective tax rates applies to the
group’s total taxable income). Taxpayers indicate they are members of a controlled corporate group
by marking a box on the tax computation schedule of the income tax return; however, the submitted
tax returns.do not reflect that the two entities are classified as members of a controlled group and the
two entities have separate and distinct FEIN.
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opportunity is the same as originally offered on the labor certification. Third, the successor must prove
by a preponderance of the evidence that it is eligible for the immigrant visa in all respects.

The evidence in the record does not satisfy all three conditions described above because it does not fully
describe and document any transaction transferring ownership of the predecessor, it does not
demonstrate that the job opportunity will be the same as originally offered and it does not demonstrate

- that the claimed successor is elioihle for the immiorant visa in all respects. Accordingly, the petition
must also be denied because has failed to establish that it is a successor-
in-interest to the employer that filed the labor certification. '

Counsel asserts-on appeal that the petition is still "approvable" due to the terms of the American
- Competitiveness in the Twenty-First Century Act of 2000 (AC21). The AAO does not agree that the
terms of AC21 make it so that the instant immigrant petition can be approved despite the fact that the
petitioner has not demonstrated its eligibility. The operative language in section 204(|) and section
212(a)(5)(A)(iv) of the Act states that the petition or labor certification “shall remain valid” with
respect to a new job if the individual changes jobs or employers. The term “valid” is not defined by
the statute, nor does the congressional record provide any guidance as to its meaning. See S. Rep.
- 106-260; see also H.R. Rep. 106-1048. Critical to the pertinent provisions of AC21, the labor
- certification and petition must be “valid” to begin with if it is to “remain valid with respect to a new

-job.” Section 204(j) of the Act, 8 U.S:C. § 1154(j) (emphasis added).

Statutory. interpretation begins with the language of the statute itself. Pennsylvania Department of
Public Welfare v. Davenport, 495 U.S. 552 (1990).  We are expected to give the words used in the
statute their ordinary meaning. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837 (1984). Furthermore, we are to construe the language in question in harmony with the
thrust of related provisions and with the statute as a whole. K Mart Corp. v. Cartier Inc., 486 U.S.
281, 291 (1988) (holding that construction of language which takes into account the design of the
statute as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996).

With regard to the overall design of the nation’s immigration laws, section 204 of the Act provides
the basic statutory framework for the granting of immigrant status. ' Section 204(a)(1)(F) of the Act,
8 U.S.C. § 1154(a)(1)(F), provides that “[a]ny employer desiring and intending to employ within the
United States an alien entitled to classification under section . . . 203(b)(3) . . . of this title may file a
petition with the Attorney General [now Secretary of Homeland Securlty] for such classification.”
(Emphasis added.) ; : -

© Section 204(b) of the Act, 8 U.S.C. § 1154(b), governs USCIS’s authorlty to approve an immigrant
. visa pet1t10n before 1mm1grant status is granted

After an 1nvest1gat10n of the facts in each case . . the Attorney General [now
Secretary of Homeland Security] shall, if he determlnes that the facts stated in the
- petition are true and that the alien in behalf of whom the petition is made 1s
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eligible for preference under subsection (a) or.(b) of section 203, approve the petition
and forward one copy thereof to the Department of State. The Secretary of State shall
then authorize the consular officer concerned to grant the preference status.

Statute and regulations allow adjustment only where the alien has_ an approved petition for
immigrant classification. Section 245(a) of the Act, 8 U.S.C. § 1255(a); 8 C.F.R. § 245.1(g)(1), ).

Pursuant to the statutory framework for the granting of immigrant status, any United States employer
- desiring and intending to employ an alien “entitled” to immigrant classification under the Act “may
file” a petition for classification. ~Section 204(a)(1)(F) of the Act, 8 U.S.C. § 1154(a)(1)(F).
However, section 204(b) of the Act mandates that USCIS approve that petition only after
investigating the facts in each case, determining that the facts stated in the petition are true and that
the alien is eligible for the requested classification. Section 204(b) of the Act, 8 U.S.C. § 1154(b).
Hence, Congress specifically granted USCIS the sole authority to approve an immigrant visa
petition; an alien may not adjust status or be granted immigrant status by the Department of State
until USCIS approves the petrtron :

Therefore, to be consrdered “vahd” in harmony with the portability provisions of AC21 and with the
statute as a whole, an immigrant visa petition must have been filed for an alien that is entitled to the
requested classification and that petition must have been approved by USCIS pursuant to the
: kagency s authority under the Act. See generally section 204 of the Act, 8 U.S.C. § 1154. A petition

is not validated merely through the act of frhng the petition with USCIS or through the passage of
180 days v

The portability provisions of AC21 cannot be interpreted as allowing the adjustment of status of an
alien based on an unapproved visa petition when section 245(a) of the Act explieitly requires an
approved petition (or eligibility for an immediately available 1mm1grant visa) in order to grant
adjustment of status. To construe section 204(j) of the Act in that manner would violate the
“elementary canon of construction that a statute should be interpreted so as not to render one part
inoperative.” Dept. of Revenue of Or. v. ACF Indus., Inc., 510 U.S. 332, 340 (1994).

We will not construe section 204(j) of the Act in a manner that would allow ineligible aliens to gain
immigrant status simply by filing visa petitions and adjustment applications, thereby 1ncreasmg
USCIS backlogs, in the hopes that the application mrght remain unadjudicated for 180 days

7 We note that the Act contains at least one provision that does apply to pending petitions; in that
instance, Congress specifically used the word “pending.” See section 101(a)(15)(V) of the Act, 8 U.S.C.
§ 1101(a)(15)(V) (establishing a nonimmigrant visa for aliens with family-based petitions that have
been pending three years or more).

- 8 Moreover, every federal circuit court of appeals that has discussed the portability provision of section
204(j) of the Act has done so only in the context of deciding an immigration judge’s jurisdiction to
determine the continuing validity of an approved visa petition when adjudicating an alien’s application
for adjustment of status in removal proceedings. Sung v. Keisler, 2007 WL 3052778 G" C1r Oct. 22,
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The enactment of the job ﬂexibility pfovision at section 2040) of the Act did not repeal or modify
~ sections 204(b) and 245(a) of the Act, which requnre USCIS to approve an 1mm1grant visa petltlon
prior to grantlng adjustment of status.

The burden of proof in these proceedlngs rests solely with the petltloner Section 291 of the Act,‘
- 8 U.S.C. § 1361. The petltloner has not met that burden. -

ORDER: The appeal i is d1.smlssed asmoot. ©

2007); Matovski v. Gonzales, 492F3d 722 (6th Cir. Jun. 15, 2007); Perez-Vargas v. Gonzales, 478 F.3d
191 (4™ Cir. 2007). In Sung, the court quoted section 204(j) of the Act and explained that the provision
only addresses when “an approved immigration petition will remain valid for the ‘purpose of an
application of adjustment of status.” Sung, 2007 WL 3052778 at *1 (emphasis added). Accord
Matovski, 492 F.3d at 735 (discussing portability as applied to an alien who had a “previously approved
~1-140 Petition for Alien Worker”); Perez-Vargas, 478 F.3d at 193 (stating that “[s]ection 204(j) .

provides relief to the alien who changes jobs after his visa petition has been approved™). Hence, the
requisite approval of the underlying visa petition is explicit in each of these decisions. ‘



